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Presidential Documents

Title 3—

The President

[FR Doc 94-27672
Filed 11-3-94; 2:15 pm]
Billing code 3195-01-P

Proclamation 6753 of November 3, 1994

National Family Caregivers Week, 1994

By the President of the United States of America

A Proclamation

The number of Americans aged 65 or older is increasing steadily. In 1992,
seniors represented 12.7 percent of the U.S. population—about one in every
eight Americans. Americans are living longer, healthier lives than at any
other time in our history, yet one-third of older people evaluate their health
as only fair or poor. About 6.1 million senior citizens have disabilities
that leave them in need of regular care and help with their daily tasks.

When someone we love becomes ill, has an accident, or needs assistance,
we can all become caregivers at a moment’s notice. Care is usually provided
by family members, often wives, daughters, and daughters-in-law, who may
sacrifice their own employment opportunities to bring joy and comfort into
the lives of loved ones. Selflessly offering their energy and love to those
in need, family caregivers have earned our heartfelt gratitude and profound
respect.

Caregivers understand how much we need and depend on one another.
Indeed, Americans understand that our strength as a Nation has always
flowed from the sturdy bonds of family. In recognition of this fact, we
all must work harder to ensure that our Nation's caregivers receive the
support and assistance they deserve.

The Congress, by Public Law 103-319, has designated November 20, 1994
through November 26, 1994, as “National Family Caregivers Week” and
has authorized and requested the President to issue a proclamation in observ-
ance of this week.

'NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim the week of November 20-26, 1994, as
National Family Caregivers Week and call upon all government agencies
and the people of the United States to observe this week with appropriate
programs, ceremonies, and activities,

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
November, in the year of our Lord nineteen hundred and ninety-four, and
of the Independence of the United States of America the two hundred
and nineteenth.







Rules and Regulations

Federal Register
Vol. 59, No. 214

Monday, November 7, 1994

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1600

Employee Elections To Contribute to
the Thrift Savings Plan '

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Final rule.

SUMMARY: The Federal Retirement Thrift
Investment Board (Board) is amending
its regulations that describe the periods
within which employees may make
certain elections in regard to
contributions to the Thrift Savings Plan
(TSP). This amendment will establish a
permanent schedule of TSP open
seasons, thereby eliminating the
regulatory requirement that the Board
publish an advance notice in the
Federal Register announcing the
beginning and ending dates of each
open season.

DATES: This amendment is effective
December 7, 1994.

FOR FURTHER INFORMATION CONTACT:
David L. Hutner at (202) 842-1661,
SUPPLEMENTARY INFORMATION: The Board
published a notice of proposed
rulemaking in the Federal Register on
August 16, 1994 (59 FR 41990). No
comments were received. After further
review the Board has decided that no
changes in the proposed rule are
necessary. Accordingly, the proposed
rule is published as a final rule.

Each year, there are two open seasons
during which participants may elect to
commence contributions to the TSP,
change the amount of their
contributions or the allocation of their
contributions among the TSP
investment funds, or terminate
contributions without forfeiting the
ability to resume contributing uring
the next open season. The regulatory
notice requirement for open seasons was
established by the Board in 1987 shortly

after the Thrift Savings Plan came into
existence. At that time, it was not clear
whether open seasons would occur at
the same time and for the same duration
each year. However, since then there
have been two open seasons each year:
May 15-July 31 and November 15—
January 31. The last month of each open
season has been designated the
“election period”, which is defined in 5
CFR §1600.1. Since the open seasons
have not varied since 1988, the Board is
now amending its regulations to
establish a permanent schedule for the
beginning and ending dates and to
eliminate the requirement that an
advance notice of each open season be
published in the Federal Register.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities.
They will affect Board procedures
relating to the requirement to publish
advance notice of each open season.

EO 12291

I certify that this is not a major rule.
Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act
of 1980.

List of Subjects in 5 CFR Part 1600

Employment benefit plans,
Government employees, Retirement,
Pensions.

Dated: October 27, 1994,

Roger W. Mehle,
Executive Director, Federal Retirement Thrift
Investment Board.

Far the reasons set out in the
preamble, part 1600 of chapter VI of title
5 of the Code of Federal Regulations is
amended as set forth below.

PART 1600—[AMENDED]
1. The authority citation for 5§ CFR
part 1600 is revised to read as follows:

Authority: 5 U.S.C. 8351, 8432(b)(1)(A),
8474(b)(5) and (c)(1).

2. Section 1600.2 is amended by
revising paragraph (b) to read as follows:

§1600.2 Perlods for making elections.

* * * * *

(b) Subsequent open season. An open
season will begin on November 15 of

each year and end on January 31 of the
following year and another open season
will begin on May 15 of each year and
end on July 31 of the same year. If the
last day of an open season falls on a
Saturday, Sunday, or legal holiday, the
open season shall be extended through
the next business day.

* " » * *
[FR Doc. 94-27526 Filed 11-4-94; 8:45 am)]
BILLING CODE 6780-01-M

5 CFR Parts 1605, 1630, 1631, 1632,
and 1650

Thrift Savings Plan Regulations

AGENCY: Federal Retirement Thrift
Investment Board,

ACTION: Final rule; technical
amendments.

SUMMARY: The Federal Retirement Thrift
Investment Board (Board) is amending
its regulations to correct its address and
telephone number. The Board relocated
from 805 Fifteenth Street NW.,
Washington, DC to 1250 H Street NW.,
Washington, DC 20005, effective
December 20, 1992.

EFFECTIVE DATE: This amendment is
effective November 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Gray, (202) 942-1662.

SUPPLEMENTARY INFORMATION:

Waiver of Notice of Proposed
Rulemaking and 30-Day Delay of
Effective Date

Under 5 U.S.C. 553(b)(B) and (d)(3), I
find that good cause exists for waiving
the general notice of proposed
ruiemaking and for making these
regulations effective in less than 30
days.

Accordingly, and under the authority
of 5 U.S.C. 8474, the Board hereby
amends 5 CFR Parts 1605, 1630, 1631,
1632, and 1650 as set forth below:

PARTS 1605, 1630, 1631, 1632, and
1650—[AMENDED]

§§ 1605.8, 1630.4, 1630.13, 1631.3, 1631.4,
1631.6, 1631.10, 1632.4, 1632.11, 1650.28,
and 1650.32 [Amended]

1. In the sections indicated below,
removed the words 805 Fifteenth
Street” wherever they appear, and add
in their place the words 1250 H
Street”":

a. Section 1605.8(b)(2);
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B. Section 1630.4(b);
c. Section 1630.13(a);
d. Section 1631.3(b);
e. Section 1631.4(a);
f. Section 1631.6(a);
g. Section 1631.10(a);
h. Section 1632.4(c);
i. Section 1632.11(b);
j- Section 1650.28(c);
k. Section 1650.32(b).

§1650.51 [Amended]

2. Remove the words “805 15th
Street” and add in their place the words
“1250 H Street” in section 1650.51(b).

§§1631.4 and 1650.28 [Amended]

3. Remove the location designation
“Suite 500" as itappears in § 1631.4(a)
and add in its place the location
designation “Room 4308”; and remove
the telephone number “(202) 523-5068"'
as it appears in § 1650.28(c), and add in
its place the telephone number *(202)
942-1600".

Dated: November 1, 1994,
Roger W. Mehle,

Executive Director, Federal Retirement Thrift
Investment Board.

[FR Doc. 84-27512 Filed 11-4-94; 8:45 am]
BILLING CODE 6760-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV94-805-1FIR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Expenses
and Assessment Rate for 1994-95
Fiscal Year

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Deparment of Agriculture
(Department) is adopting as a final rule,
without change, the provisions of the
interim final rule which authorized
expenses and established an assessment
rate for the 1994-95 fiscal year under
Marketing Order No. 905. Authorization
of this budget enables the Citrus
Administrative Committee (Committee)
to incur expenses that are reasonable
and necessary to administer the
program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATE: August 1, 1994, through
July 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Britthany Beadle, Marketing Order
Administration Branch, Fruit and

Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456; telephone: (202) 720-
5127; or William Pimental, Southeast
Marketing Field Office, Fruit &
Vegetable Division, AMS, USDA, P.O.
Box 2276, Winter Haven, Florida
33883-2276; telephone: (813) 299-4770.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Marketing Order No.
905, as amended, [7 CFR Part 905]
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the order. The order is effective under
the Agricultural Marketing Agreement
Act 0f 1937, as amended [7 U.S.C. 601~
674], hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect, oranges,
grapefruit, tangerines, and tangelos
grown in Florida are subject to
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable citrus fruit
during the 1994-95 fiscal year,
beginning August 1, 1994, through July
31, 1995. This rule will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8c(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an.
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 100 citrus
handlers subject to regulation under the
marketing order covering fresh oranges,
grapefruit, tangerines, and tangelos
grown in Florida, and approximately
10,200 producers of these fruits in
Florida. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR
121.601] as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. A minority of these
handlers and a majority of these
producers may be classified as small
entities.

This marketing order, administered by
the Department, requires that the
assessment rate for a particular fiscal
period shall apply to all assessable
citrus fruit handled from the beginning
of such period. An annual budget of
expenses and assessment rate is
prepared by the Committee and
submitted to the Department for
approval. The Committee members are
handlers and producers of Florida
citrus. They are familiar with the
Committee's needs and with the costs
for goods, services, and personnel in
their local area and are thus in a
position to formulate appropriate
budgets. The budget is formulated and
discussed in public meetings. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

e assessment rate recommended by
the Commiittee is derived by dividing
anticipated expenses by the expected
cartons (s bushel) of fruit shipped.
Because that rate is applied to actual
shipments, it must be established at a
rate which will produce sufficient
income to pay the Committee's expected
expenses, The annual budget and
assessment rate are usually
recommended by the Committee shortly
before a season starts, and expenses are
incurred on a continuous basis.
Therefore, budget and assessment rate
approvals must be expedited so that the
Committee will have funds to pay its
expenses.

e Committee met June 21, 1994,
and unanimously recommended
expenses of $210,000 for the 1994-95
fiscal year, with an assessment rate of




*

Federal Register / Vol. 59, No. 214 / Monday, November 7, 1994 / Rules and Regulations 55333

$0.003 per ¥ bushel carton of fresh fruit
shipped.

In comparison, 1993-94 budget
expenses were $200,000 with an
approved assessment of $0.00285. This
represents increases of $10,000 in
expenses and of $0.00015 in the
assessment rate from the amounts
recommended for the current fiscal year.

The assessment rate, when applied to
anticipated shipments of 66,000,000
cartons of assessable fruit, will yield a
total of $198,000 in assessmerit income.
Interest income for 1994-95 is estimated
at $2,000. This, along with $10,000 from
the Committee’s authorized reserve
fund, will be adequate to cover
additional expenses. Funds in the
reserve at the end of the 199495 fiscal
year, estimated at $125,000, will be
within the maximum permitted by the
order of approximately one-half of one
fiscal year’s expenses.

Major eéxpense categories for the
current fiscal year include $98,360 for
salaries, $36,000 for the Manifest
department, and $12,600 for insurance
and bonds.

An interim final rule was issued on
August 8, 1994, and published in the
Federal Register [59 FR 41378, August
12,1994]. A 30-day comment period
was provided for interested persons. No
comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs would be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

It found that the specified expenses
for the marketing order covered in this
rule are reasonable and likely to be
incurred and that such expenses will
tend to effectuate the declared policy of
the Act. 7

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committee
needs to have sufficient funds to pay its
expenses which are incurred on a
continuous basis. The 1994-95 fiscal
year for the program began April 1,
1994. The marketing orders require that
the rates of assessment apply to all
assessable oranges, grapefruit,
tangerines, and tangelos handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committee at a

public meeting and published in the
Federal Register as an interim final rule.
No comments were received concerning
the interim final rule that is adopted in
this action without change as a final
rule.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines,

For the reasons set forth in the
preamble, 7 CFR Part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS,
GROWN IN FLORIDA

Accordingly, the interim final rule
amending 7 CFR Part 905 which was
published at 59 FR 41378 on August 12,
1894, is adopted as a final rule without
change.

Dated: November 1, 1894,

Eric M. Forman,

Acting Director, Fruit and Vegetable Division.
[FR Doc, 94-27518 Filed 11—4-94; 8:45 am]
BILLING' CODE 3410-02-P

7 CFR Part 927
[Docket No. FV84-927-1FIR]

Expenses and Assessment Rate for
the 1994-95 Fiscal Year; Winter Pears
Grown In Oregon, Washington, and
California

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of the interim final rule
which authorized expenses and
established an assessment rate for the
Winter Pear Control Committee
(Committee) under Marketing Order No.
927 for the 1994-95 fiscal year.
Authorization of this budget enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer the
program are derived from assessments
on handlers.

EFFECTIVE DATE: July 1, 1994, through
June 30, 1995.

FOR FURTHER INFORMATION CONTACT:
Britthany E. Beadle, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,
DC. 20090-6456, telephone: (202) 720~
5127; or Teresa L. Hutchinson,
Northwest Marketing Field Office, Fruit
and Vegetable Division, AMS, Green-

Wyatt Federal Building, Room 369,
Portland, Oregon, telephone: (503) 326—
2724.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 927 [7 CFR -
Part 927] regulating the handling of
winter pears grown in Oregon,
Washington, and California, The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended [7 U.S.C. 601—
674], hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
128686,

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect, winter
pears grown in Oregon, Washington,
and California are subject to
assessments. It is intended that the
assessment rate specified herein will be
applicable to all assessable pears
handled during the 1994-95 fiscal year,
which began July 1, 1994, and ends June
30, 1995, This final rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the arder, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are




55334 Federal Register / Vol. 59, No. 214 / Monday, November 7, 1994 / Rules and Regulations

unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 90 handlers
of winter pears regulated under the
marketing order each season and
approximately 1,850 winter pear
producers in Oregon, Washington, and
California. Small agricultural producers
have been deﬁned%x;r the Small
Business Administration [13 CFR
§ 121.601] as those having annual
receipts of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of these
handlers and producers may be
classified as small entities.

The Oregon, Washington, and
California winter pear marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year apply to all
assessable winter pears handled from
the beginning of such year. Annual
budgets of expenses are prepared by the
Committee, the agency responsible for
local administration of this marketing
order, and submitted to the Department
for approval. The members of the
Committee are handlers and producers
of Oregon, Washington, and California
winter pears. They are familiar with the
Committee’s needs and with the costs
for goods, services, and personnel in
their local area, and are thusin a
position to formulate appropriate
budgets. The Committee’s budget is
formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee is derived by dividing
the anticipated expenses by expected
shipments of pears. Because this rate is.
applied to actual shipments, it must be
established at a rate which will provide
sufficient income to pay the
Committee’s expected expenses.

The Committee met on June 3, 1994,
and unanimously recommended total
expenses of $6,835,926 for the 1994-95
fiscal year. In comparison, the 1993-94
fiscal year expense amount was
$6,933,615, which is $97,689 more than
the amount recommended for the
current fiscal year.

The Committee also unanimously
recommended an assessment rate of -~
$0.43 per standard box, or equivalent for
winter pears. The Committee did not
recommend a supplemental assessment
rate for Anjou variety pears this fiscal
year. In comparison, the 1993-94 winter
pear assessment rate was $0.45 per
standard box, or equivalent and $0.04

for the supplemental assessment rate on
Anjou variety pears. This represents a
$0.02 decrease in the assessment rate
recommended for this fiscal year.

This rate, when applied teo anticipated
winter pear shipments of 13,817,000
boxes or equivalent, will yield a total of
$5,941,310 in assessment income.
Assessment income, along with
$401,324 from other income sources,
and $493,292 from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. The $493,292
withdrawal of funds from the
Committee’s authorized reserve will
result in no reserve remaining at the end
of the 1994-95 fiscal period.

Major expense categories for the
199495 fiscal year include $5,572,500
for advertising, $276,340 for SOPP data
research, $276,340 for winter pear
improvement, $142,310 for salaries and
benefits, and $612,442 for unshared
contingency.

An interim final rule was issued on
August 22, 1994, and published in the
Federal Register [59 FR 44023, August
26, 1994} and provided a 30-day
comment period for interested persons.
No comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs should be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

It is found that the specified expenses
for the marketing order covered in this
rule are reasonable and likely to be
incurred and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

It is further found that good cause
exists for not postpening the effective
date of this action until 30 days after
publication in the Federal Register [5
U.S.C. 553] because the Committee
needs to have sufficient funds to pay its
expenses which are incurred on a
continuous basis. The 1994-95 fiscal
year for the program began July 1, 1994,
The marketing order requires that the
rate of assessment apply to all
assessable winter pears handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committee at a
public meeting and published in the
Federal Register as an interim final rule.
No comments were received concerning
the interim final rule that is adopted in

this action as a final rule without
change.

List of Subjects in 7 CFR Part 927

Marketing agreements and orders,
Pears, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 927 is amended as
follows:

PART 927—WINTER PEARS GROWN
IN OREGON, WASHINGTON, AND
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR Part 927 which was
published at 59 FR 44023 on August 26,
1994, is adopted as a final rule without
change.

Dated: November 1, 1994.

Eric M. Forman,

Deputy Director, Fruit and Vegetable Divisiqn
[FR Doc. 94-27521 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 928
[Docket No. FV94-828-4FR])

Papayas Grown in Hawaii; Final Rule
to Change the Membership of the
Papaya Administrative Commitiee

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule changes the
membership of the Papaya
Administrative Committee (committee),
the agency responsible for local
administration of the Hawaiian papaya
marketing order. This rule increases the
number of grower members on the
committee from six to nine and reduces
the number of handler members from
six to three. The number of growers in
the industry has increased in recent
years, during the same period the
number of handlers has remained
constant.

EFFECTIVE DATE: This final rule becomes
effective December 7, 1994.

FCR FURTHER INFORMATION CONTACT:
Charles L. Rush, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2526-S, Washington,
DC 20090-6456; telephone {202) 690-
3670; or Martin J. Engeler, Assistant
Officer-In-Charge, California Marketing
Field Office, Fruit and Vegetable
Division, AMS, USDA, 2202 Monterey
Street, Suite 102B, Fresno, California
93721; telephone (209) 487-5901.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
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No. 928 [7 tClllli'l}ll»’art 928], as amended,
regulating the handling of papayas,
grcg>uwn in Hawaii, hereinafter referred to
as the order. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601-674], hereinafter referred to
as the Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
128686.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

" The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢{15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with

those having annual receipts of less than
$500,000, and small agricultural service
firms as those whose annual receipts are
less than $5,000,000. A majority of these
handlers and producers may be
classified as small entities.

Pursuant to § 928.120, the committee
currently consists of 13 members. Each
member has an alternate. Six members
are growers, six are handlers, and one is
a public member. The six handler
members and alternates are nominated
from the production area at large.

* Grower membership on the committee

is apportioned among three-districts.
District 1 (the Island of Hawaii) is
represented by four members and
alternates, and District 2 (the Islands of
Kauai, Niihau, Maui, Molakai, Lanai,
Kahoolawe; and Kalawao county), and
District 3 (the Island of Oahu) by one
member and alternate each. Any grower
organization is limited to two members
on the committee. Any handler
organization is limited to one member
on the committee.

Section 928.20 also allows the
number of grower and handler members
and alternate members on the

law and requesting a modification of the . committee and the composition of the

order or an exemption therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the impact of this rule on
small entities.

The purpose of the RFA is'to fit
regulatory rules to the scale of business
subject to such rules in order that small
businesses will not be unduly or
disproportionately burdened. Marketing
orders issued pursuant to the Act, and
rules issued thereunder, are unique in
that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 120 papaya
handlers subject to regulation under the
marketing order covering fresh papayas
grown in Hawaii, and approximately
400 producers of papayas in Hawaii..
Small agricult producers have been
defined by the Small Business
Administration [13 CFR 121.601] as

committee between growers and
handlers to be changed as provided in
§928.31(0). Paragraph (o) of § 928.31
also authorizes the committee, with the
approval of the Secretary, to redefine
the districts into which the production
area is divided, reapportion
membership on the committee. Any
such changes are required to reflect,
insofar as practicable, structural changes
within the industry and shifts in papaya
production within the production area.

This final rule changes the
composition of the committee by
increasing grower representation on the
committee from six grower members to
nine-and reducing handler
representation from six members to
three. This change was recommended
by the committee on April 22, 1994, by
a vote of 7 in favor, 3 opposed, and 2
abstentions.

The papaya industry has historically
demonstrated a policy of maintaining
equitable representation among
handlers and growers. In 1989,
committee membership was changed by
allocating three grower member
positions from District 1 to handlers in
the State of Hawaii. This resulted in an
increase from three to six handler
members and a decrease in grower
members from District 1 from seven to
four. The committee indicated that the
number of growers in the industry has
increased from 325 to 400 since 1989,
while the number of handlers has
remained constant. The committee
contends that these factors support their

recommendation to change committee
membership. This action is intended to
provide increased grower representation
on the committee consistent with the
increased number of growers. This rule
will not impose any additional costs on
growers or handlers.

Members supporting this change
stated that the marketing order is
designed to primarily benefit growers
and for that reason growers should have
a majority on the committee. Members
supporting the recommendation also
stated that this change will increase
growers’ influence in matters
concerning amendments to the
marketing order, and market research
and development and promotion
activities. The majority of that increase
occurred in District 1. Members
opposed to the change in the current
committee membership stated that the
marketing order should benefit the
entire industry, and believe the current
composition of the committee provides
a good balance for the industry.

he committee indicated that the
increase in the number of growers
producing papayas in District 1,
justified increasing from four to seven
the number of growers representing
District 1 on the committee. Committee
members supporting this change
contend that the vast majority of
growers and the highest level of papaya
production are located in District 1.
District 1 is expected to produce 55.6
million pounds during the 1993-94
season. Over the last four years District
1 has had an average annual production
of 54.1 million pounds of papayas. For
the same period District 2 has an
average production of 760,000 pounds,
and District 3 has an average production
of 1,020,000 pounds of papayas.

The proposed rule concerning this
action was published in the September
2, 1994, Federal Register [59 FR 45630],
with a 30-day comment period ending
October 3, 1994. No comments were
received.

Based on the available information,
the Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 928

Marketing agreements, Papayas,
Reporting and recordkeeping
requirements.




55336 Federal Register ./'Vol. 59, No. 214 / Monday, November 7, 1994 / Rules and Regulations

For the reasons set forth in the
preamble, 7 CFR Part 928 is amended as
follows:

PART 928—PAPAYAS GROWN IN
HAWAII

1. The authority citation for 7 CFR
Part 928 continues to read as follows:

Autharity: 7 U.S.C. 601-674.

2. Section 928.120 is revised to read
as follows:

§928.120 Committee reapportionment

The Papaya Administrative
Committee shall consist of 13 members
and alternate members. Nine of the
members shall represent growers, and
three shall represent handlers. Seven
grower members and their alternates
shall represent District 1, one grower
member and alternate shall represent
District 2, and one grower member and
alternate shall represent District 3. No
grower organization shall have more
than two members on the committee.
The three handler members shall be
nominated from the production area at
large. No handler organization is
permitted to have more than one
handler member on the committee. One
voting public member and alternate

shall also be included on the committee.

The eligibility requirements and
nomination procedures for the public
member and alternate are specified in
§928.122.

Dated: November 1, 1994.
Eric M. Forman,

Deputy Director; Fruit and Vegetable Division.

[FR Doc, 94-27519 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 929
[Docket No. FV94-929-2FIR)

Expenses and Assessment Rate for
the 1994-95 Fiscal Year for the
Marketing Order Covering Cranberries
Grown in States of Massachusetis,
Rhode island, Connecticut, New
Jersey, Wisconsin, Michigan,
Minnesota, Oregon, Washington, and
Long Island in the State of New York

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of the interim final rule
which authorized expenses and
established an assessment rate for the
Cranberry Marketing Committee
(Committee) under Marketing Order No.

929 for the 199495 fiscal year.
Authorization of this budget enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATE: September 1, 1994,
through August 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Brenda D. Hill or Mark Hessel,
Marketing Order Administration
Branch, F&V, AMS, USDA, P.O. Box
96456, Room 2523-S, Washington, DC
20090-6456; telephone: (202) 720-5127.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 929 [7 CFR
Part 929], as amended, regulating the
handling of cranberries grown in
Massachusetts, Rhode Island,
Connecticut, New Jersey, Wisconsin,
Michigan, Minnesota, Oregon,
Washington, and Long Island in the
State of New York, hereinafter referred
to as the “order”. The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601-674], hereinafter referred to
as the “Act"". ;

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect,
cranberries grown in 10 States are
subject to assessments. It is intended
that the assessment rate as issued herein
will be applicable to all assessable
cranberries during the 1994-95 fiscal
year beginning September 1, 1994,
through August 31, 1995. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling

on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexdbility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpoese of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly

»or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 30 handlers
of cranberries grown in Massachusetts,
Rhode Island, Connecticut, New Jersey,
Wisconsin, Michigan, Minnesota,
Oregon, Washington, and Long Island in
the State of New York who are subject
to regulation under the cranberry
marketing order and approximately
1,050 producers of cranberries in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration [13 CFR
121.601] as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
cranberry producers and handlers may
be classified as small entities.

The cranberry marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year apply to all
assessable cranberries handled from the
beginning of such year. The budget of
expenses for the 1994-95 fiscal year was
prepared by the Committee, the agency
responsible for local administration of
this marketing order, and submitted to
the Department for approval. The
members of the Committee are
producers of cranberries. They are
familiar with the Committee’s needs and
with the costs for goods, services, and
personnel in their local area and are
thus in a position to formulate an
appropriate budget.

he assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of cranberries. Because that
rate is applied to actual shipments, it
must be established at a rate which will
produce sufficient income to pay the
Committee’s expected expenses. The
recommended budget and rate of
assessment are usually acted upon by
the Committee shortly before a season
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starts, and expenses are incurred on a
continuous basis. Therefore, the budget
and assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses.

The Committee conducted a mail vote
and unanimously recommended 1994—
95 marketing order expenses of
$164,690 and an assessment rate of
$0.03 per 100-pound barrel of
cranberries. In comparison, 1993-94
budgeted expenses were $155,000, with
an approved assessment rate of $0.03
per 100-pound barrel of cranberries.
This represents an increase of $9,690 in
expenses recommended for this fiscal
year, with the assessment rate remaining
unchanged.

Assessment income for 1994-95 is
estimated to total $122,580 based on
anticipated fresh domestic shipments of
4,086,000 barrels of cranberries. The
assessment income, plus $3,750 in
interest income and a withdrawal of
$38,360 from the Committee's
authorized reserve fund will ba
adequate to cover budgeted expenses.
Funds in the reserve at the end of the
1994-95 fiscal year are estimated to be
$150,000. The reserve fund will be
within the maximum permitted by the
order of one fiscal year's expenses.

Major expense categories for the
1994-95 fiscal year include $70,110 for
operating expenses, $40,500 for travel
expenses, and $33,241 for
administrative expenses.

An interim final rule was published
in the Federal Register [59 FR 44025,
August 26, 1994] and provided a 30-day
comment period for interested persons.
No comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of smatl entities,

It is found that the specified expenses
for the marketing order covered in this
rule are reasonable and likely to be
incurred and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register [5
U.S.C. 553] because the Committee
needs fo have sufficient funds to pay its
expenses which are incurred on a
continuous basis. The 1994-95 fiscal

year for the program began September 1,
1994. The marketing order requires that
the rate of assessment apply to all
assessable cranberries handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committee at a
public meeting and published in the

Federal Register as an interim final rule.

No comments were received concerning
the interim final rule that is adopted in
this action as a final rule without
change.

List of Subjects in 7 CFR Part 929

Cranberries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 929 is amended as
follows:

PART 929—CRANBERRIES GROWN IN
STATES OF MASSACHUSETTS,
RHODE ISLAND, CONNECTICUT, NEW
JERSEY, WISCONSIN, MICHIGAN,
MINNESOTA, OREGON, -
WASHINGTON, AND LONG ISLAND IN
THE STATE OF NEW YORK

Accordingly, the interim final rule
amending 7 CFR Part 929 which was
published at 59 FR 44025 on August 26,
1994, is adopted as a final rule without
change.

Dated: November 1, 1994.

Eric M. Forman,

Deputy Director, Fruit and Vegetable Division.

[FR Doc. 84-27516 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 931
[Docket No. FV84-931-1FIR]

Fresh Bartlett Pears Grown in Oregon
and Washingion; Expenses and
Assessment Rate for the 1994-95
Fiscal Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final, without change, the provisions
of the interim final rule which
authorized expenses and established an
assessment rate for the Northwest Fresh
Bartlett Pear Marketing Committee
(Committee) under Marketing Order No.
931 for the 199495 fiscal year.
Authorization of this budget enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer the
program are derived from assessments
on handlers.

EFFECTIVE DATE: July 1, 1994, through
June 30, 1995.

FOR FURTHER INFORMATION CONTACT:
Britthany E. Beadle, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,
DC 20090-6456, telephone: 202-720~
5127; or Teresa L. Hutchinson,
Northwest Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
Green-Wyatt Federal Building, Room
369, 1220 Southwest Third Avenue,
Portland, Oregon 97204, telephone:
503-326-2724.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
Neo. 141 and Marketing Order No. 931,
both as amended (7 CFR Part 931),
regulating the handling of fresh Bartlett
pears grown in Oregon and Washington.
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-674], hereinafter
referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order now in effect, Bartlett pears grown
in Oregon and Washington are subject to
assessments. Funds to administer the
Bartlett pear marketing order are
derived from such assessments. It is
intended that the assessment rate as
specified herein will be applicable to all
assessable pears during the 1994-95

_ fiscal year beginning July 1, 1994, and

ends June 30, 1995. This final rule will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
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is filed not laterthan 20 days after date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 65 handlers
regulated under the marketing order
each year and approximately 1,800
producers of Bartlett pears. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of Bartlett pear handlers and
producers in Oregon and Washington
may be classified as small entities.

e budget of expenses for the 1994
g5 fiscal year was prepared by the
Committee, the agency responsible for
local administration of the marketing
order, and submitted to the Department
for approval. The members of the
Committee are producers and handlers
of Bartlett pears. They are familiar with
the Committee's needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

he assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of fresh Bartlett pears grown
in Oregon and Washington. Because that
rate will be applied to actual shipments,
it must be established at-a rate that will
provide sufficient income to pay the
Committee’s expenses.

The Committee met on June 2, 1994,
and unanimously recommended total
expenses of $96,410 with an assessment
rate of $0.02 per standard box or
equivalent for the 199495 fiscal year.
In comparison, 1993-94 budgeted
expenses were $112,425, with an
approved assessment rate of $0.025 per
standard box or equivalent. This

represents a $16,015 decrease in
expenses and a $0.005 decrease in the
assessment rate from the amounts
recommended for the current fiscal year.

The assessment rate, when applied to
anticipated pear shipments of 2,721,886
standard boxes or equivalent, will yield
$54,438 in assessment income.
Assessment income, combined with
$4,000 from other income sources, and
$37,972 from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. The
withdrawal of $37,972 from the
Committee’s authorized reserve fund
will result in no reserve remaining at
the end of the 1994-95 fiscal year.

Major expense categories for the
1994--95 fiscal year include $42,683 for
salaries, $17,597 for unshared
contingency, and $4,695in employee
health benefits.

An interim final rule was published
in the Federal Register on [59 FR 44311,
August 29, 1994] and provided a 30-day
comment period for interested persons.
No comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

It is found that the specified expenses
for the marketing order covered in this
rule are reasonable and likely to be
incurred and that such expenses and the
specified assessment rate to cover such:
expenses will tend to effectuate the
declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register [5
U.S.C. 553] because the Committee
needs to have sufficient funds to pay its
expenses which are incurred on a
continuous basis. The 1994-95 fiscal
year for the program began July 1, 1994.
The marketing order requires that the
rate of assessment apply to all
assessable Bartlett pears handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committee at a
public meeting and published in the
Federal Register as an interim final rule.
No comments were received concerning
the interim final rule that is adopted in
this action as a final rule without
change

List of Subjects in 7 CFR Part 931

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 931 is amended as
follows:

PART 931—FRESH BARTLETT PEARS
GROWN IN OREGON AND
WASHINGTON

Accordingly, the interim final rule
amending 7 CFR Part 931 which was
published at 59 FR 44311 on August 29,
1994, is adopted as a final rule without
change.

Dated: November 1, 1994.

Eric M. Forman,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 94-27520 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Parts 932 and 944
[Docket No. FV93-832-3FIR]

Olives Grown in California and
Imported Olives; Revisions of
Outgoing Inspection Requirements
and Size Requirements for Whole
Pitted Olives

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, with changes, the
provisions of an interim final rule
amending outgoing inspection
regulations under the California olive
marketing order to authorize handlers to
use in-plant Quality Assurance
Programs (QAPs) in lieu of continuous
in-line inspection. This rule also
permits handlers to size whole pitted
olives by diameter as an alternative to
the requirement that such olives be
sized by weight prior to pitting.
Conforming changes are made to the
size requirements for imported whole
pitted olives so that the requirements for
domestic and imported olives are
applied similarly. The changes in the
California olive requirements are
designed to result in more efficient
handling operations. The changes in
import requirements are necessary
under section 8e of the Agricultural
Marketing Agreement Act of 1937.
EFFECTIVE DATE: Effective on December
7,1994.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, California Marketing -
Field Office, Fruit and Vegetable
Division, AMS, USDA, 2202 Monterey
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Street, Suite 102B, Fresno, California Pursuant to the requirements set forth  olives be sized by weight prior to
93721, telephone 209—487-5901; or ' in the Regulatory Flexibility Act (RFA),  pitting.
Caroline Thorpe, Marketing Order the Administrator of the Agricultural Prior to the interim final rule, §932.52
Administration Branch, Fruit and Marketing Service (AMS) has of the qrder and §932.152 of the
Vegetable Division, AMS, USDA, P.O. considered the impact of this final rule regulatgons reguired l;anc.ilers 19,4
Box 96456, Room 2525-8, Washington,  on small entities. " maintain continuous in-line outgoing
DC 200906456, telephone (202) 720— The purpose of the RFA is to fit inspection for the handling of processed
5127. regulatory actions to the scale of olives. Also, pursuant to § 932.53, such
PLEMENT. « Thi business subject to such actions in order outgoing inspection is performed by the
qu]: is issueﬁ“:,,':g?:mm,;g hisBndl that small bu§inesses will not be unduly Processed Produc!s Branqh (PPB) of the
Agreement No. 148 and Marketing or disproportionately burdened. Department. Continuous in-line
Marketing orders issued pursuant to the outgoing inspection consists of
Order No. 932 (7 CFR Part 932], both as AR tesiod th d . 1 d oradi ot
amended, regulating the handling of Act, and rules issued thereunder, are inspection and grading services in an
olives grown in California, hereinafter unique in that they are brought about approved plant whereby one or more
refamedite asthe crdar T ordaris through group action of essentially PPB inspector(s) are present at all times
: s small entities acting on their own the plant is in operation to make in-
:;?ri‘;:&ufer tl::eﬁmﬁg}xg” s behalf. Thus, both statutes have small process checks on the preparation,
i edg[7 ig)r%e C. 601-674] here,inafter entity orientation and compatibility, processing, packing, and warehousing of
refattadito ke thaiA et Z Import regulations issued under the Act  all products and to assure compliance
¢ ! are based on those established under with sanitary requirements. However,
This final ru}t:};s ‘Xso 1351;1‘9;11] P ursgémt Federal marketing orders. costs for continuous in-line outgoing
5’1 sect;lon PO 01 he Ot ‘g dprovx ® " ‘There are 5 handlers of olives inspection have increased in recent
AL W epgver'celita(lll;nspe{:_l i regulated under the order, and years. Thus, the PPB is prepared to
cog}modmes.dmc RO ol}ves, i approximately 1,350 producers inthe  develop QAP inspection procedures
SUIACK S SrACe: Sty Qua (;ty. o j  regulated area. In addition, there are which will provide quality assurance
maturity requirements under a Federal - o0 vimately 25 importers of olives certification for California olive
marketing order, the same or subject to the requirements of the olive  handlers, thereby reducing handlers’
comparable requirements shall be import regulation. Small agricultural inspection costs.
applied to imports of those producers have been defined by the surrently, most handlers employ their
commodities. ST : Small Business Administration [13 CFR  own quality-control personnel. The PPB
The Department is issuing this final 121.601] as those having annual receipts is prepared to establish QAPs with
rule in conformance with Executive of less than $500,000, and small individual handlers as provided in the
Order 12866. ) agricultural service firms, which “Regulations Governing Inspection and
This final rule has been reviewed include olive handlers and importers, Certification of Processed Fruits and
under Executive Order 12778, Civil are defined as those whose annual Vegetables and Related Products" [7
Justice Reform. This final rule isnot receipts are less than $5,000,000. The CFR Part 52.2]. As established, handlers
intended to have retroactive effect. This  majority of the olive producers and will be permitted to use a QAP
final rule will not preempt any State or importers may be classified as small inspection procedure rather than
local laws, regulations,.or P°h°}°3' entities. None of the olive handlers may  continuous in-line outgoing inspection.
unles_s ﬂwy present an irreconcilable be so classified. Under a QAP, the PPB provides training
conflict with this rule. ot The interim final rule was issued on  for the handler’s quality-control
The Act provides that administrative  July 21, 1994, and published in the personnel. The handler's quality-
proceedings must ‘_79.8*118“513(1 before Federal Register [59 FR 38104, July 27,  control personnel will be trained in the
parties may file suit in court. Under 1994], with an effective date of July 27,  same procedures currently used by the
section 608c(15)(A) of the Act, any 1994. That rule amended §§932.152, PPB inspectors. Once the handler's
handler subject to an order may file and 932.401 of regulations in effect quality-control personnel are trained to
with the Secretary a petition stating that ynder the order. That rule provided a properly perform the same duties and
the order, any provision of the order, or  30-day comment period which ended responsibilities as a PPB inspector, a
any obligation imposed in connection August 26, 1994, No comments were period of evaluation of the reliability of
with the order is not in accordance with  received. the handler’s quality control
law and requesting a modification of the  The California Olive Committee responsibilities begins. This is the
order or to be exempted therefrom. A (committee), the agency responsible for  reliability evaluation period. At such
handler is afforded the opportunity for  local administration of the order, met on time as the handler’s quality-control
a hearing on the petition. After the December 14, 1993, and unanimously personnel successfully complete the
hearing the Secretary would ruleonthe recommended revising outgoing reliability evaluation period, a QAP will
petition. The Act provides that the inspection procedures to permit begin operation with oversight provided
district court of the United States in any handlers to establish a QAP in lieu of by the PPB. The PPB inspectors will
district in which the handler is an maintaining continuous in-line outgoing continue to issue certificates of
inhabitant, or has his or her principal inspection of processed olives. Outgoing inspection. Certificates of inspection
place of business, has jurisdiction in inspection is the assignment of a final will be based on outgoing inspection
equity to review the Secretary’s ruling grade to the product after processingis  records maintained by the handler’s
on the petition, provided a bill in equity completed, according to the QAP personnel. These will be verified
is filed not later than 20 days after the requirements of the U.S. Standards for  through spot-checks and sample
date of the entry of the ruling. Grades of Canned Ripe Olives regrading by PPB inspectors. A QAP
There are no administrative (Standards) [7 CFR 52.3751 to 52.3764].  will continue to assure safe, wholesome,
procedures which must be exhausted The committee also recommended that  and uniformly high-quality processed
prior to any judicial challenge to the handlers be allowed to size whole pitted products.
-provisions of import regulations issued  olives by diameter after pitting, as an Under a QAP, each handler and the
under section 8e of the Act. alternative to the requirement that such  PPB will develop an individually
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written plan tailored to each handler’s
facility. A contract between the handler
and the PPB will also be developed
based upon the terms of the QAP. The
contract will be signed at the beginning
of the reliability evaluation. Once a
handler’s QAP is approved, the handler
is notified in writing and the PPB begins
verifying the work of the handler’s QAP
personnel. Such verification may
include reviews of plant sanitation,
quality and non-quality product
analyses, procedures and/or techniques,
case-stamping, checkloading, condition
of container, or other types of
procedures normally performed by the
PPB. Inclusion of any or all of these
verification procedures will be
determined by the operating
characteristics of each handler’s facility
or facilities.

In the event deviations from proper
QAP procedures ars detected by the PPB
during the reliability verification
process, the handler will be informed of
the problem and corrective action
required. If corrective action is taken,
the QAP continues in operation.
Continued deviations may result in
suspension of QAP approval. The
suspension may be permanent or
temporary and may only be restored
upon concurrence by the PPB. During
any suspension, the handler would be
required to use continuous in-line
inspection.

Establishing a QAP inspection
procedure meets marketing order
inspection requirements, and provides
handlers with an alternative to
continuous in-line inspection (which
requires the presence of a PPB inspector
during final processing prior to the
packaging of olives). To effectuate this
change, paragraphs (a) and (b)(1) of
§932.152, Outgoing regulations, are
revised to add authority for handlers to
use either the QAP process or
continuous in-line inspection.

Section 932.52 authorizes sizing of
whole pitted olives based upon count-
per-pound designations (the actual
weight of individual fruit) or
modifications recommended by the -
committee and approved by the
Secretary. Prior to the interim final rule,
§932.152 specified that all processed
olives must be sized in aceordance with
the count-per-pound designations
established for canned whole ripe
olives, and further required that such
sizing be done prior to pitting. This final
rule provides an alternative method for
sizing whole pitted olives to provide
handlers with more flexibility in their
operations while ensuring that
appropriate size standards are
continued for whole pitted olives.

The Standards provide a method for
sizing whole pitted fruit on the basis of
illustrations and approximate diameter
ranges (§ 52.3754, Table 1). For example,
olives that are “Jumbo” in size are those
that are approximately 22 to 24
millimeters in diameter and conform
closely with the applicable illustration
in Table I. The committee believes that
this sizing method may be more
appropriate for whole pitted olives,
which now account for a substantial
majority of the California olives
packaged in the whole form. Thus, this
rule authorizes the sizing of whole
pitted olives after pitting in accordance
with the illustrations and approximate
diameter ranges provided in the
Standards.

The Standards also provide
allowances for size variances for whole
pitted olives in § 52.3756, The
requirements of U.S. Grade C (the
minimum allowed under the order),
provide that of the 60 percent, by count,
of the olives that are most uniform in
size, the diameter of the largest olive
cannot exceed the diameter of the
smallest olive by more than 4
millimeters. These variances will be
applied to whole pitted olives when
handlers choose to have their pitted
olives sized by diameter, after pitting.
The committee believes that these
guidelines for sizing whole pitted olives
are sufficient and that no additional
specifications relating to size are needed
at this time,

To provide for this change in whole
pitted olive sizing requirements,
paragraph (f) of § 932.152 is revised to
add authority for sizing by diameter as
provided in the Standards. In addition,
paragraph (b)(1) of § 932.152 is revised
by deleting the sentence which requires
sizing prior to pitting. Also, paragraph
(b)(2) is revised to reflect the
elimination of the in-line inspection and
sizing prior to pitting requirements.

This rule changes the interim final
rule published in the Federal Register
July 27, 1994 [59 FR 38104]. That rule
modified Table Il in § 932.152,
paragraph (g)(1), to conform to rule
changes made in 1991. However, further
changes were made to Table Il in an
interim final rule published in the
Federal Register on September 13, 1994
[59 FR 46907]. This final rule therefore
conforms with the changes in the most
recent interim final rule.

In accordance with section 8e of the
Act, olives imported into the United
States are subject to comparable size
requirements as established for
domestically grown olives under the
order. Those requirements are found in
Olive Regulation 1 [7 CFR 944.401]. -

Under the import regulation, canned
pitted ripe olives are subject to
minimum size requirements in terms of
a minimum diameter and a specific
tolerance for undersized fruit. The
undersize tolerances set forth in the
import regulation are based upon those
established for canned whole olives
under the California olive marketing
order. :

As previously explained, this final
rule establishes size requirements for
canned pitted olives under the order in:
terms of illustrations, approximate
diameter ranges, and size variances
which are set forth in the Standards.
Thus, in accordance with section 8e of
the Act, conforming changes are made
in the minimum size requirements for
imported canned pitted olives so that
such requirements are applied in a
manner similar to that under the order.

Based on the above, the Administrator
of the AMS has determined that this
rule will not have a significant
economic impact on a substantial
number of small entities:

In accordance with section 8e of the
Act, the U.S. Trade Representative has
concurred with the issuance of this final
rule.

After consideration of all relevant
matter presented, including information
and recommendations submitted by the
committee and other available
information, it is found that finalizing
the interim final rule, with changes, as
published in Federal Register [59 FR
38104], will tend to effectuate the
declared policy of the Act.

Lists of Subjects

7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

7 CFR Part 944

Avocados, Food grades and standards.
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth in the
preamble, 7 CFR Parts 932 and 944 are
amended as follows:

1. The authority citation for both 7
CFR Parts 932 and 944 continues to read
as follows:

Authority: 7 U.S.C. 601-674.

PART 932—OLIVES GROWN IN
CALIFORNIA

2. Accordingly, the interim final rule
amending 7 CFR Part 932 which was
published at 57 FR 38104 on July 27,
1994, is adopted as a final rule with the
following change:

Table II in § 932.152(g)(1) is revised to
read as follows:
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§932.152 Outgoing reguiations.

» * * * *

(g)' ®x *®
(1)!. *

TABLE Il.—LiMITED USE SizE OLIVES

Average count range
(per pound)

76-90, inclusive.

Variety

Group 1, except
Ascolano, Barouni,
and St. Agostino.

Group 1, Ascolano,
Barouni, and St.
Agostino.

Group 2, except
Obliza.

106-140, inclusive.

141-180, inclusive.

128-140, inclusive.

-

PART 944—FRUITS, IMPORT
REGULATIONS

3. Accordingly, the interim final rule
amending 7 CFR Part 944 which was
published at 59 FR 38104 on July 27,
1994, is adopted as a final rule without
change.

Dated: November 1, 1994.

Eric M. Forman,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 94-27517 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Adminlistration

14 CFR Part 39

[Docket No. 93-SW-08-AD; Amendment
39-9058; AD 84-22-09]

Airworthiness Directives; Bell
Helicopter Textron, inc.—Manufactured
Model UH-1A, UH-1B, UH-1E, UH-1F,
UH-1H, UH-1L, UH-1P, TH-1F and TH-
1L Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments,

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Bell Helicopter Textron,
Inc. restricted category military Model
UH-1A, UH-1B, UH-1E, UH-1F, UH-
1H, UH-1L, and TH-1L helicopters, that
currently requires an inspection before
the first flight of each day of certain tail
rotor drive shafts and the tail rotor drive
shaft hanger bearings (bearings) for
grease leakage, security, overheat
conditions, binding, or roughness until
the bearings are replaced. This
amendment requires the same

inspection of the bearings, but also
requires replacement of the affected
bearings within the next 100 hours time-
in-service and extends the requirements
of this AD to the Model UH-1P and TH-
1F helicopters that were recently type
certificated. This amendment is
prompted by an accident involving a
bearing failure, and by the certification
of two additional affected helicopter
models. The actions specified by this
AD are intended to prevent failure of the
bearing, failure of the tail rotor drive
shaft, and subsequent loss of control of
the helicopter.
DATES: Effective November 22, 1994.
Comments for inclusion in the Rules
Docket must be received on or before
January 6, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93-SW-08-AD, 2601
Meacham Boulevard, Room 663, Fort
Worth, Texas 76137.
FOR FURTHER INFORMATION CONTACT: Mr.
Uday Garadi, Aerospace Engineer,
Rotorcraft Certification Office, FAA,
Rotorcraft Directorate, 2601 Meacham
Boulevard, Fort Worth, Texas 76137,
telephone (817) 222-5157, fax (817)
222-5959.
SUPPLEMENTARY INFORMATION: On»
February 5, 1992, the FAA issued
Priority Letter (PL) AD 92-03-14,
applicable to Bell Helicopter Textron,
Inc. (BHTI)-manufactured Model UH-
1A, UH-1B, UH-1E, UH-1F, UH-1H,
UH-1L, and TH-1L helicopters, to
require an inspection before the first
flight'of each day of certain tail rotor
(T?R) drive shafts and T/R drive shaft
hanger bearings (bearings) for grease
leakage, security, overheat conditions,
inding, or roughness until the affected
earings are replaced. That action was
prompted by an accident involving a
BHTI Model 412 helicopter that
experienced a bearing failure.
Inspections performed as part of the
accident investigation found metal
particles from the manufacturing
process in the bearings. Contaminated
bearings can seize and stop rotating,
causing the spline coupling shaft to
rotate inside the bearing and overheat.
That condition, if not corrected, could
result in failure of the bearing, failure of
the T/R drive shaft, and subsequent loss
of control of the helicopter.
Since the issuance oF that AD, the
FAA has determined that the affected
bearings need to be replaced within the
next 100 hours time-in-service in lieu of
continued inspections before the first
flight of each day as required by the PL
AD. In addition, Type Certificate No.

H12NM was issued March 30, 1993, to
Western International Aviation, Inc. for
Model UH-1F, UH-1P, and TH-1F
helicopters that use the same bearings.
Therefore, this AD should be applicable
to these model helicopters. Also, some
editorial changes were made to the AD,

Since an unsafe condition has been
identified that is likely to exist er
develop on other helicopters of the same
type design, this AD supersedes PL AD
92-03-14 to require the same inspection
of the affected bearings, but also to
require replacement of the affected
bearings within the next 100 hours time-
in-service. Due to the critical need to
ensure the integrity of the bearings that
maintain control of the T/R drive shaft
through which power is provided to the
T/R system, to comply with the
requirements of this AD before the first
flight of each day, and to start the
required inspections on the
additionally-affected model helicopters,
this rule must be issued immediately to
correct an unsafe condition in the
affected helicopters.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
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summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket Number 93-SW-08-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. Adoption of the
Amendment. 2

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 US.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

" 2.Section 39.13 is amended by
adding a new airworthiness directive

(AD), Amendment 39-9058, to read as
follows:

AD 94-22-09 California Department of
Forestry; Garlick Helicopters; Hawkins
and Powers Aviation, Inc.; Hercules;
International Helicopters, Inc.; Offshore
Construction; Oregon Helicopters; Pilot
Personnel International, Inc.; Smith
Helicopters; Southern Aero Corporation;
Southwest Florida Aviation; West Coast
Fabrications; and Western International
Aviation Inc.: Amendment 39-9058.
Docket Number 93-SW-08-AD.
Supersedes Priority Letter AD 92-03-14,
Docket No. 91-ASW-32.

Applicability: Bell Helicopter Textron,
Inc.—manufactured Model UH-1A, UH-1B,
UH-1E, UH-1F, UH-1H, UH-1L, UH-1P,
TH-1F, and TH-1L helicopters, certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously. To prevent failure
of a tail rotor (T/R) drive shaft hanger bearing
(bearing), failure of the T/R drive shaft, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Before further flight, after the effective
date of this AD, determine the serial number
(S/N} etched on the seal area of the bearing,
E::r number (P/N) 204-040-623-005. If the

ing has a S/N with a prefix of T or N,
accomplish the inspection specified in
paragraph (b) until the affected bearing is
replaced in accordance with paragraph (d) of
this AD. -

Note: Bearings with a S/N prefix of NC are
not required to comply with this AD.

(b) Before the first flight of each day, until
the affected bearings are replaced in
accordance with paragraph (d) of this AD,
accomplish the following inspections of the
T/R drive shaft and bearings:

(1) Visually inspect the bearings for grease
leakage that continues for more than 10 hours
time-in-service after installation of a zero-
time bearing.

(2) Visually inspect the T/R drive shaft and
the bearings and housing for security and
damage.

(3) Visually inspect the bearings for an
overheat condition and inspect overheat
indicator stripes for discoloration.

(4) Rotate the T/R drive shaft by hand
while feeling the bearing housing for bearing
binding or roughness.

(c) Before further flight, replace any
bearings that exhibit signs of continued
grease leakage, overheating, binding,
roughness, or are otherwise unairworthy, and
secure any insecure bearings and housings in
accordance with the applicable maintenance,
repair, and overhaul manuals.

(d) Within the next 100 hours time-in-
service after the effective date of this AD,
remove from further service any bearing,
P/N 204-040-623-005, that has a S/N
with a prefix of T or N, and replace with
a bearing, P/N 204-040-623-005, that
has a S/N without a prefix of T or N.
Remove and replace the bearings in
accordance with the procedures in the
applicable Bell Helicopter Textron, Inc.
maintenance, repair and overhaul
manuals.

(e) Installatioh of bearings containing a
prefix other than T or N constitutes
terminating action for the requirements of
this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used when approved by the Manager,
Rotorcraft Certification Office, FAA,
Rotorcraft Directorate. Operators shall submit
their requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(h) This amendment becomes effective on
November 22, 1994.

Issued in Fort Worth, Texas, on October 24,
1994.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 94-26880 Filed 11-4-94; 8:45 am)
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249

[Release No. 34-34922; File No. S7-16-94]
RIN 3235-AG11

Exemptive Relief and Simplification of
Filing Requirements for Debt

Securities To Be Listed on a National
Securities Exchange

AGENCY: Securities and Exchange
Commission. ~

ACTICON: Final rules.

SUMMARY: The Securities and Exchange
Commission (“Commission’') is
adopting new Rule 3a12-11 under the
Securities Exchange Act of 1934
(“Exchange Act”) and amending certain
Exchange Act rules to reduce existing
regulatory distinctions between debt
securities listed on a national securities
exchange and those traded in the over-
the-counter market. The Commission
also is simplifying registration
procedures under the Exchange Act for
listed debt securities. The new rule and
amendments will: exempt listed debt
securities from restrictions on
borrowing and from most of the proxy
and information statement rules;
provide for the automatic effectiveness
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of Form 8-A registration statements for
listed debt securities; and eliminate the
filing fee associated with Form 8-A
registration statements for listed debt
securities.
DATES: Effective Date: The rule and
antendments are effective December 7,
1994.

Compliance Date: However, any
registrant or broker-dealer may choose

to comply with the new rules at the time

of publication in the Federal Register.
Registrants with proxy statements or
Forms 8-A pending with the
Commission should see the transition
provisions set forth in Section V.

FOR FURTHER INFORMATION CONTACT:
With regard to the exemption from
restrictions on borrowing, Beth A,
Stekler, at (202) 942-0190, Branch of
Exchange Regulation, Division of
Market Regulation; with regard to
questions concerning the definition of
debt securities, Office of Chief Counsel,
Division of Corporation Finance, at
(202) 942-2900; with regard to issues
relating to the proxy rules or Form 8-
A, Joseph P. Babits, at (202) 942-2910,
Office of Disclosure Policy, Division of
Corporation Finance; Securities and
Exchange Commission (Mail Stops 5-1,
3-3 and 3-12, respectively), 450 Fifth
Street, N.W., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: Under the
Exchange Act,! the Commission is
adopting new Rule 3a12-112 and
revisions to Rules 12b-7,3 12d1-2,% and
Form 8-A.5

I. Introduction

In June 1994, the Commission
published for comment proposed new
Exchange Act Rule 3a12-11 and certain
revisions to current Exchange Act rules
(“Proposing Release).® The proposals
were designed to reduce existing
regulatory distinctions between debt
securities listed on a national securities
exchange and those traded in the over-
the-counter (“OTC") market by
exempting listed debt securities from
restrictions on borrowing 7 and proxy
and information statement regulation.®
The Commission also proposed to
simplify registration procedures under
the Exchange Act for listed debt

advisable to extend reporting
requirements to issuers of debt
securities that are traded in the OTC
market under certain circumstances

where the issuer is not otherwise subject

to periodic reporting requirements.

e Commission received 27 letters of

comment from a variety of professional
associations, securities firms,
corporations and self-regulatory
organizations.? Most commenters

supported the proposed exemptive relief

and the simplified Exchange Act
registration procedures. In addition,
most commenters supported, or agreed
that consideration should be given to,
the extension of periodic reporting
requirements to debt issuers in certain
circumstances. The issue of extending
periodic reporting is still under
consideration by the Commission; the
proposed rule and amendments are
being adopted as proposed, except for
minor changes as discussed below.

IL. New Exchange Act Rule 3a12-11 and

Amendments to Exchange Act Rules

A. Background

Section 12 of the Exchange Act 10
requires all securities listed on a
national securities exchange to be
registered under the Exchange Act,11
Registration subjects the securities,
whether debt or equity, to a number of
regulatory provisions, including
restrictions on borrowing,2 periodic

reporting by the issuer,?3 and proxy and

information statement regulation,'4 In
contrast, debt securities traded in the
OTC market are not required to be
registered under the Exchange Act,%
and, therefore, such securities are not
subject to the restrictions on borrowing
or proxy and information statement

regulation. These regulatory distinctions

may have unnecessarily and
unintentionally affected the structure
and development of the debt markets,
The New York Stock Exchange
(“*NYSE”) has advised the Commission
that the additional regulatory
requirements imposed on listed debt

9The comment letters as well as the comment
summary prepared by the staff are available for
inspection and copying at the Commission’s Public
Reference Room (see File No. S7-16-94).

securities create significant
disincentives for issuers to list their
debt on the national securities
exchanges and urged that exemptive
action be taken to eliminate this
disparity. To address this disparate
regulatory treatment between listed and
OTC-traded debt, the Commission is
adopting new Exchange Act Rule 3a12-
11 to exempt listed debt securities from
the borrowing restrictions and most of
the proxy and information statement
rules. Listed debt securities, however,
will remain subject to the registration
and reporting requirements of the
Exchange Act. The Commission also is
amending current Exchange Act rules in
order to simplify the Exchange Act
registration process by providing for the
immediate effectiveness of Form 8-A
registration statements pertaining to the
listing of debt securities on a national
securities exchange and eliminating the
filing fee associated with the form.

B. Exemption from the Borrowing
Restrictions of the Exchange Act

Under Section 8(a), a broker-dealer
can pledge a listed security, other than
an exempted security, only to a limited
group of lenders: a member bank of the
Federal Reserve System; a non-member
bank that has filed with the Board of
Governors of the Federal Reserve
System (““Federal Reserve Board") an
agreement to comply with those
provisions of the federal securities and
banking laws that apply to member
banks; 16 or another broker-dealer if
such a loan is permissible under the
rules and regulations of the Federal
Reserve Board.'7 There is, however, no
comparable limitation on the available
lenders for OTC securities. As a result,
a broker-dealer can use bonds that are
not listed on an exchange as collateral
to secure financing from any lender.

The Commission proposed Rule
3a12-11(a) in response to concerns
voiced by various market participants
that Section 8(a) is overly restrictive and
competitively unfair.18 According to

15Regulation U [12 CFR 221.1 et seq.] requires
that a non-member bank file an agreement that
conforms to the requirements of Section 8(a) prior
to extending any credit secured by any nonexempt

securities. Finally, comment was

2 security registered on a national securities exchange
solicited as to whether it would be

to broker-dealers who are borrowing in the ordinary

course of business. See 12 CFR 221.4(a). |
7 For example, Regulation T [12 CFR 220.1 et

seq.] authorizes a broker-dealer to clear or finance ‘

transactions for a specialist’s market functions

account. See 12 CFR 220.12(b). 1

1015 U.S.C. 781.

11 Section 12(a) of the Exchange Act [15 U.S.C.
78l(a)] prevents any member, broker or dealer from
effecting any transaction in any security listed on
a national securities exchange unless the security is
registered pursuant to Section 12(b) of the Exchange

115 U.S.C. 784 et seq.
217 CFR 240.3a12-11.
317 CFR 240.12b-7.

17 CFR 240.12d1-2.

%17 CFR 249.208a.

“Release No. 34-34139 (June 1, 1994) [59 FR
29398]. °

” Section 8(a) of the Exchange Act (15 U.S.C.
78h(a)}. )

“Section 14(a), (b), and (c) of the Exchange Act
115 U.S.C. 78n(a), (b), and (c)].

Act {15 U.S.C. 78l(b)].

32 Section 8(a) of the Exchange Act.

13 Section 13(a) of the Exchange Act [15 U.S.C.
78m(a)].

14Sections 14 (a), (b) and (c) of the Exchange Act.

15 See Section 12(g) of the Exchange Act [15
U.S.C. 78/(g)), which only requires registration of
equity securities.

18 See, e.g., letter from Donald J. Solodar,
Executive Vice President, Fixed Incomse, Options &
Administration, NYSE, to Brandon Becker, Director,
Division of Market Regulation, Securities and
Exchange Commission, and Linda C. Quinn,
Director, Division of Corporation Finance,
Securities and Exchange Commission, dated July

Continund
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these participants, broker-dealers’
discretion in financing their positions is
unduly constrained once a debt security
is traded on an exchange. In addition, at
least one national securities exchange
was informed by its members that they
may advise an issuer against listing
bonds due to the restrictions in Section
8(a).1° In the Proposing Release, the
Commission questioned whether
existing regulatory distinctions may
have unnecessarily affected the
structure and development of the
corporate bond market, without any
benefit to investors.

After careful consideration of the
issues raised in the Proposing Release
and in the comment letters, the
Commission has concluded that
differential treatment of listed and OTC
debt securities for loan purposes is no
longer warranted, given developments
in the OTC market since Congress
amended the Exchange Act in the
1960s,20 the current structure of the
bond market,?? and the nature of debt
financing. The Commission believes
that it is appropriate to eliminate this
disparity by exempting listed debt
securities from the borrowing
restrictions of Section 8(a).??
Accordingly, Rule 3a12—11(a) will
enable a broker-dealer to pledge listed
debt securities, like debt securities
traded exclusively in the OTC market, to
any lender.

All 15 commenters that address the
restrictions on borrowing, including
staff of the Federal Reserve Board,
support an exemption for listed debt
securities. Several commenters state that

19, 1993 (“NYSE letter"); letter from Marc E.
Lackritz, President, Securities Industry Association
(“SIA"™), to William W. Wiles, Secretary, Federal
Reserve Board, dated December 23, 1992 (“SIA
letter”).

19 See NYSE letter, n. 18, above.

20 See 1968 Amendments to the Securities
Exchange Act of 1934, Pub. L. No. 90-437, 82 Stat.
452 (1968).

21 Most secondary trading in debt securities
{including listed debt securities) currently takes
place in the OTC market; exchange trading of
corporate bonds accounts for a relatively small
percentage of the daily trading volume in such
securities and is often in “odd-lot” size. United
States Securities and Exchange Commission,
Division of Market Regulation, The Corporate Bond
Markets: Structure, Pricing and Trading 1,13
(January 1992). Although these circumstances may
change as a result of Rule 3a12-11(a), the
Commission believes that, at this time, Section 8(a)
places a competitive burden on exchange markets
by subjecting them to more restrictive regulation
than the primary market for the trading of debt
securities, the OTC market.

22 Section 8(a) specifically excludes exempted
securities from the restrictions on the sources of
credit available to broker-dealers borrowing against
listed securities. Under Section 3(a)(12) of the
Exchange Act [15 U.S.C. 78¢(a)(12)], the term
“exempted securities” includes such securities as
the Commission may exempt from the operation of
any one or more provisions of the Exchange Act.

Rule 3a12-11(a) will provide broker-
dealers with greater flexibility and help
them to obtain inventory financing on
the most favorable terms. For instance,
one commenter predicts that the new
exemption will result in lower financing
rates due to an increase in competition
among sources of credit, such as
corporations, insurance companies and
other currently ineligible lenders.23
Others note that broker-dealers will be
able to enter into repurchase agreements
and other arrangements with non-bank
institutional investors.2¢ Commenters
also believe that Rule 3a12-11(a) will
reduce the current disincentive for
issuers to list their debt on a national
securities exchange. For these reasons,
commenters strongly support exempting
listed debt securities from Section 8(a)’s
restrictions on borrowing. Certain
commenters, moreover, recommend that
the potential benefits of the exemption
be extended to all listed securities,
including listed equity securities.

Finally, several commenters suggest
that er action may be needed to
eliminate the restriction in Regulation T
that parallels the statutory restriction in
Section 8(a).25 Commenters recommend
that the Commission work with the
Federal Reserve Board to clarify this
matter, and suggest modifications to the
text of the proposed rule to resolve the
uncertainty.26

23 See letter from Laura L. Inman, Vice President
and Senior Counsel, Debt Markets Group, Office of
General Counsel, Merrill Lynch, to jonathan G.
Katz, Secretary, Securities and Exchange
Commission, dated August 17, 1994. Merrill Lynch
also states that the permissible counterparties under
Section 8(a) are not viable lenders, because broker-
dealers are reluctant to disclose their inventory
positions to competitors and because banks have
higher financing rates than other kinds of lenders.
1d.

24 See, e.g., letter from Goldman Sachs to
Jonathan G. Katz, Secretary, Securities and
Exchange Commission, dated August 12, 1994.

25 Under Regulation T, a broker-dealer may not
borrow in the ordinary course of business using as
collateral any registered nonexempted security,
except from a member bank of the Federal Reserve
System; a non-member bank that has filed an
agreement that conforms to the requirements of
Section 8(a); or another broker-desaler if the loan is
permissible under Regulation T. See 12 CFR
220.15(a). For purposes of Regulation T,
“nonexempted security” means any security other
than an exempted security as defined in Section
3(a)(12) of the Exchange Act. See 12 CFR 220.2(r).
In addition, Regulation U requires that a non-
member bank file an agreement conforming to the
requirements of Section 8(a) before extending credit
on any nonexempt security registered on an
exchange. See 12 CFR 221.4(a).

261n particular, commenters suggest that the
Commission should expressly designate listed debt
securities as “exempted securities” for purposes of
Section 8(a) and any rules thereunder. See, e.g.,
letter from Anthony J. Leitner, Co-Chairman, Ad
Hoc Committee on Regulation T, SIA, and Robert
F. Price, Chairman, Federal Regulation Committee,
SIA, to Jonathan G. Katz, Secretary, Securities and
Exchange Commission, dated August 17, 1994.

The Commission agrees with the
commenters that exempting listed debt
securities from the Exchange Act's
borrowing restrictions will eliminate an
unwarranted regulatory disparity, with
possible benefits to the corporate bond
market. First, the Commission believes
that Rule 3a12-11(a) should provide
broker-dealers with flexibility in
financing their inventory positions.
Specifically, the new rule will enable a
broker-dealer borrowing against a listed
debt security to choose among
prospective lenders based solely upon
the terms of the credit they offer. This
should facilitate, among other things,
repurchase agreements with non-bank
institutional investors. As a result,
adoptian of Rule 3a12-11(a) may reduce
the cost of dealer operations and may
encourage broker-dealers to take
positions in listed debt securities,
thereby adding depth and liquidity to
the corporate bond market.

Second, the Commission finds that
Rule 3a12-11(a) should eliminate one
competitive barrier to the exchange-
trading of debt securities. As noted in
the comment letters, current Section
8(a), among other factors, may provide
underwriters or investment bankers
with an incentive to recommend that
debt securities be traded in the OTC
market, rather than listed on an
exchange. The Commission believes that
such an impact on the structure of the
debt market is unwarranted. By
equalizing the credit treatment of
corporate bonds, adoption of Rule 3a12-
11(a) may provide a greater opportunity
for exchanges to compete with the OTC
market for debt listings.

The Commission has concluded that
the modifications suggested by the
commenters to conform Regulations T
and U with Rule 3a12-11(a) are not
necessary. In this regard, staff of the
Federal Reserve Board has confirmed
that the section of Regulation T
discussed by the commenters 27 and the
section of Regulation U governing
agreements by non-member banks 28
were adopted pursuant to Section 8(a).2?
Federal Reserve Board staff agrees with
the Commission that consequently Rule
3a12-11(a), as proposed and as adopted,

27 As noted above, Section 220.15 of Regulation
T parallels Section 8(a)'s restrictions on the sources
of credit available to broker-dealers borrowing
against listed securities. See n. 25, above, and
accompanying text.

26 Section 221.4 of Regulation U requires a non-
meniber bank to file an agreement conforming to the
requirements of Section 8(a). See, n. 16 and 25,
above.

29 See letter from Scott Holz, Senior Attorney,
Division of Banking Supervision and Regulation,
Federal Reserve Board, to Beth Stekler, Attorney,

. Division of Market Regulation, Securities and

Exchange Commission, dated September 19, 1994.




Federal Register / Vol. 59, No. 214 / Monday, November 7, 1994 / Rules and Regulations

55345

will have the effect of exempting listed
debt securities from those provisions of
the Federal Reserve Board’s rules.30
Federal Reserve Board staff supports the
Commission granting such an
exemption. Listed debt securities will
continue to be nonexempted securities
for all other purposes under Regulations
T and U.21

Further, the Commission has
considered the commenters’ suggestion
that the exemption from Section 8(a)
apply to all listed securities, debt and
equity. The new rules and amendments
being adepted today, however, were
designed to achieve competitive balance
for the corporate bond market.
Consistent with that goal, the
Commission proposed and, at this time,
has decided to adopt a rule that is
limited to debt securities, rather than
significantly change the exemptive rule
by broadening it to cover equity
securities. Nevertheless, the treatment of
listed equity securities for loan purposes
mey warrant further exploration by the
Commission and other appropriate
regulatory organizations.

With respect to the definition of the
term “‘debt security’’ for purposes of
new Rule 3a12-11, the Proposing
Release solicited comment as to whether
the term should include any security
that is not an “equity security” as
defined by the Exchange Act and the
rules thereunder,32 or whether the term
should be more specifically defined.33
Commenters supported the broader
definition primarily because of the risk
that certain innovative securities may
not fit squarely within pre-conceived
categories. Given this concern, as well
as the desire of the Commission to
simplify an issuer’s determination as to
whether a debt or equity security is at
issue, new Rule 3a12-11 provides that
the term “debt security” will include
any security that is not an “equity

0 54,

31 Specifically, listed debt securities will continue
to be nonexempted securities for purposes of
Regulation T's margin requirements. Accordingly, a
broker-dealer who extends credit secured by such
collateral must comply with the applicable rules
and regulations of the Federal Reserve Board.

*2The term “equity security” is defined in
Section 3{a}{11) (15 U.S.C. 78c(a){11)] and Rule
3a11~1 [17 CFR 240.3a11-1] thereunder. Equity
securities would include, among other items, stock
or similar security, certificates of interest or
participation in any profit sharing agreement,
voting trust certificate or certificate of deposit for
any equity security, limited partnership interest,
any security that is convertible, with or without
consideration, into an equity security or any
warrant or right to subscribe or purchase an equity
security.

3*The Propasing Release provided an example of
a definition that enumerated specific characteristics
of securities that would be considered “debt
securities" under the proposed rule,

security” as defined by the Exchange
Act and the rules thereunder.34

The Pro Release also solicited
comment as to whether hybrid debt
securities should be considered as debt
or equity securities for purposes of new
Rule 3a12-11. The Commission
received limited comment. After further
consideration, the Commission believes
that no further clarification regarding
hybrid securities is necessary; if a
security is not an equity security as
defined by the Exchange Act and the
rules thereunder, then the security will
be considered a *“debt security” for
purposes of Rule 3a12-11.35

C. Exemption from Compliance with the
Proxy Rules

As discussed above, debt securities
listed on a national securities exchange
are subject to proxy regulation while
debt securities traded in the OTC
market, the principal trading market for
debt securities, 3 are not. The disparate
application of the proxy rules between
listed debt securities and OTC-traded
debt securities reflected the nature of
the debt markets in the 1960s when
Congress amended the Exchange Act; 37
this difference in regulatory treatment is
cited by some as a significant
disincentive for corporate issuers to list
their debt securities on a national
securities exchange.38

To eliminate the disparity, the
Commission proposed Rule 3a12-11(b)
to exempt debt securities listed on a

3 Exchange Act Rule 3a12-11(¢).

33 Specific questions regarding whether a security
is & debt security for purposes of Rule 3a12-11 may
be brought to the attention of the Division of
Corporation Finance, Office of Chief Counsel at
(202) 942~-2900.

3The OTC market is the principal trading market
for debt (see n. 21, above). Of the more than 13,000
publicly traded domestic corporate bond issues in
1989, fewer than 20% (2,135 on the NYSE and 280
on the American Stock Exchange (“AMEX")) were
listed on the NYSE and AMEX. See Colloton,
“Bondholder Communications—The Missing Link
in High Yield Debt,” Hill and Knowlton, Inc. at 17
{August 1996).

¥1n 1963, the Commission submitted a report to
Congress that set forth its recommendations as to

the scope of regulations needed for the OTC market.

See, Report of Special Study of Securities Markets,
(*“1963 Special Study") U.S. Securities and
Exchange Commission, H.R. Doc. No. 95, 86th
Cong., 1st Sess. pt. 3, 34 (1963). These
recommendations led to the adoption of Section
12(g) in 1964. The Commission concluded that
proxy regulation should not be required with
respect to debt securities since Section 14 was
designed to protect shareholders and the
solicitation of proxies was “rarely fa] problem| |
related to debt securities and, then, most probably
in insolvency cases where other protections are
available.” Id. See also Section 1.C of Releass No.
34-34139.

3% See, e.g., letter from Jeffrey S. Werner, Senior
Vice President, General Electric Capital Corporation
to Jonathan G. Katz, Secretary, Securities and
Exchange Commission, dated August 5, 1994 (“GE
Capital letter”).

national securities exchange from proxy
regulation, but solicited comment as to
whether the antifraud proscriptions 3
and the Exchange Act rules governing
the transmission to beneficial owners of
proxy and consent materials and
information statements should be
excluded from the proposed
exemption.* The majority of
commenters favored the proposed rule.
With respect to listed debt securities,
the proxy rules largely cover
solicitations to amend the terms of an
indenture contract.4! Commenters who
supported the exemption noted that
degtholders often negotiate specific
provisions governing the amendment of
the indenture contract, and therefore,
unlike shareholders, debtholders do not
need the protection of the proxy rules.+
In addition to the protections
supplied by the indenture contract and
the Trust Indenture Act, debtholders
will continue to be protected by the
proxy rules’ antifraud proscriptions and
the Exchange Act rules that facilitate the
transmission of materials to beneficial
owners. The Commission has
determined that any exemptive relief
from the proxy rules should not
encompass the antifraud proscriptions
or the rules relating to the transmission
of materials to beneficial owners. The
antifraud proscriptions provide
protection to investors withouf placing
any undue burden upon the issuer.
Further, the rules relating to the
transmission of materials to beneficial
owners not only provide protection to
investors but also benefit the issuer by

»Exchange Act Rules 14a-9 [17 CFR 240.14a-9]
and 14¢-6 [17 CFR 240.14¢-6).

“Exchange Act Rules 148-13, [17 CFR 240.14a-
13], 14b-1 [17 CFR 240.14b-1], 14b-2 [17 CFR
240.14b-2] and 14c-7 [17 CFR 240.14c-7]. All terms
used in these rules have the same meanings as in
the Exchange Act and Exchange Act Rules 14a-1 [17
CFR 240.14a-1] and 14¢-1 [17 CFR 240.14¢-1).
Additionally, the exemption afforded by Rule 14a-
2(a) [17 CFR 240.14a-2(a}) will continuetobe =
available.

41 Solicitations of debtholders are infrequent. For
example, between 1990 and 1993, 18 have occurred
with respect to NYSE-listed issuers. See letter from
Fred Siesel of NYSE to David Sirignana of the
Division of Corporation Finance dated May 12,
1994.

42 See letter from John F. Olson, Chair, Committee
on Federal Regulation of Securities, American Bar
Association (“ABA"); John ]. Huber, Chair,
Subcommittee on 1933 Act, ABA; and Richard E.
Gutman, Chair, Subcommittes on Reporting
Companies under the 1934 Act, ABA, to Jonathan
G. Katz, Secretary, Securities and Exchange

* Commission, dated August 4, 1994 (“ABA letter”).

See also letters from Karl R. Barnickol, Chairman
of Securities Law Commnittee, American Society of
Corporate Secretaries, Inc. to Jonathan G. Katz,
Secretary, Securities and Exchange Commission,
dated July 26, 1994; Earle Mauldin, Chief Financial
Officer, BellSouth Corporation to Jonathan G. Katz,
Secretary, Securities and Exchange Commission,
dated August 4, 1994; GE Capital letter, n. 38,
above.
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facilitating its ability-to communicate
directly with its debtholders.
Accordingly, new Rule 3a12-11(b) will
exempt exchange-listed debt
securities 3 from proxy regulation,
except that the antifraud proscriptions
and the rules adopted under the
Exchange Act to facilitate the
transmission of materials to beneficial
owners will continue to a'pf)ly. The
foregoing provisions, coupled with the
issuer’s reporting obligation under the
Exchange Act; should ensure that
investors remain protected.

The Proposing Release solicited
comment as to whether the application
of the proxy rules was part of the
expectations of the parties negotiating
the indenture contract, or of investors
purchasing a listed debt security, and if
so, whether the proxy rule exemption
should be applied prospectively. Only
one commenter addressed the issue.*4
That commenter believed that there is
no need for a prospective application of
the exemption since debtholders do not
normally expect the proxy rules to
apply. Since the Commission desires to
eliminate unnecessary regulatory
disparity as expeditiously as possible
and given the other protections afforded
debtholders as discussed abaove, the
proxy rule exemption is not limited to
issues of debt offered subsequent to the
adoption of the exemption.

D. Automatic Effectiveness of Form 8-A
and Elimination of Filing Fee

The Commission also is adopting
amendments to Rule 12d1-2 and Form
8-A to reduce or eliminate some of the
procedural costs of listing debt on a
national securities exchange.*

43The term "debt securities” will be defined in
the same manner as in the exemption from the
restrictions on borrowing. See Exchange Act Rule
3a12-11(c).

4 Sge ABA letter, n. 42, above.

45 On June 1, 1994, the Commission also made
practical modifications to filing procedures. See
Section LD of Release No. 34-34139. The Division
of Corporation Finance will accept requests from
national securities exchanges that wish to file a
combined Form 8-A/Listing Application with the
Commission on behalf of an issuer listing debt
securities on their exchange. Any national
securities exchange that is interested in filing a
combined Form 8-A/Listing Application should
have its representative contact Joseph P, Babits at
(202) 942-2910.

A national securities exchange using such a
procedure may wish to make Form 8-A filings with
the Commission in paper, whether or not the
registrant is subject to mandated electronic filing
via the Electronic Data Gathering, Analysis, and
Retrieval system (EDGAR). Accordingly, the
Division of Corporation Finance will consider
requests for a continuing hardship exemption
pursuant to Rule 202 of Regulation S-T [17 CFR
232.202] from any national securities exchange
filing Forms 8-A on behalf of electronic filers.
Continuing hardship exemptions will be available
only through December 31, 1996.

Commenters unanimously supported
the proposed automatic effectiveness of
Forms 8-A and the elimination of the
associated filing fee.46 -

All Forms 8-A, including
amendments, pertaining to the
registration of a class of debt securities
to be listed on a national securities
exchange will be automatically effective
if certification by the national securities
exchange has been received by the
Commission on or before the filing of
the form.4”7 However, where a Form 8-
A is registering a class of debt securities
and securities from that class are being
concurrently registered under the
Securities Act, the Form 8-A will not
automatically become effective upon
filing, so that the debt securities will not
become subject to any obligations under
the Exchange Act prior tothe related
Securities Act registration statement
being declared effective. Instead, as
proposed, where there is a concurrent
Securities Act registration statement
pending, the Form 8-A will become
effective simultaneously with the
effectiveness of the Securities Act
registration statement. Acceleration
requests no longer will be needed for
either of these categories of Form 8-A.%8

National securities exchanges that intend to use
& cembined Form 8-A/Listing Application that will
becoms effective upon filing must confirm that the
combined Form has been in fact filed with the
Commission prior to the commencement of trading
in the class of securities. The issuer, however, may
choose to file the Form 8-A itself. Regardless of
whether the issuer or the national securities
exchange files the Form 8-A/Listing Application,
the issuer is solely responsible for the filing and its
contents.

46 Several commenters, while supporting these
pro Is, stated that the Commission should go
further and not require Section 12 registration for
issuers of debt securities subject to the reporting
requirement of Section 13(a) of the Exchange Act.
See, e.g., letter from Richard T. Chase, Senior Vice
President, Chief Counsel, Lehman Brothers to
Jonathan G. Katz, Secretary, Securities and
Exchange Commission, dated September 8, 1994,

471f an issuer elects to file the Form 8-A (or Form
8-A/Listing Application) itself, It must ensure that
the Commission has received certification from the
exchange on or before the date of filing the Form
if automatic effectiveness is requested, or, if
concurrent effectiveness is requested, on or before
the date the Securities Act registration statement
has been declared effective. An issuer may contact
the Office of Quality Control at (202) 942-8970 (ex!.
4475) to verify that certification has been received
by the Commission.

If multiple debt issues are being registered ona
single Form 8-A, certification for sach issue must
be received by the Commission prior to
effectiveness. Where a Form 8-A relates to debt
securities to be listed on multiple national
securities exchanges (e.g., the NYSE and the Boston
Stock Exchange), then certifications must be
received by the Commission from esch exchange
prior to effectiveness.

Forms 8-A that register both debt and equity
securities are not encompassed by the amendments.

48 Similarly, no effectiveness orders will be issued
for Forms 8-A, as is the case with other registration
statements that are effective automatically (e.g.,
Form S-8 [17 CFR 239.16b]).

In addition, the Commission is
amending Rule 12b-7 to eliminate the
$250 filing fee for registering a class of
debt securities on Form 8-A.4° Form 8-
A has been revised to add two new
boxes, one of which the issuer would
check to signify it is a debt registration
requiring no fee and that the Form 8-A:
(1) Is to be effective automatically upon
filing, as no debt securities of the class
being registered on the form are being
registered concurrently under the
Securities Act; or (2) is to be effective
simultaneously with the effectiveness of
a related Securities Act registration
statement. In order to receive automatic
or concurrent effectiveness, the
appropriate box must be checked.>0

111, Cost-Benefit Analysis

No empirical data was submitted in
response to the Commission's invitation
to provide information on the costs and
benefits of the proposed new Exchange
Act rule and Exchange Act rule
revisions. The rule and amendments
should decrease the net costs to
investors associated with listing debt
securities on a national securities
exchange, without materially
diminishing the benefits to investors.

Currently, an issuer is not required to
register debt securities under the
Exchange Act in order for those
securities to be traded in the OTC
market. Consequently, OTC-traded debt
securities are not subject to either the
restrictions on borrowing or proxy
regulation. New Rule 3a12-11 is
designed to eliminate the disparity

# Given the de minimis nature of the filing fee,
it is of little significance in an issuer’s decision to
list securities. However, its elimination is
consistent with the Commission’s goal of
eliminating regulatory disparity between listed and
unlisted debt securities where not necessary for the
protection of investors. The NYSE requires a listing
fee for debt securities of $50 per million and
minimum of $2,500 for new issues and $25 per
million and minimum of $1.250 for issue
outstanding one year or more. The fee does not
apply if the company or its effiliate already has a
class of equity securities listed on the NYSE.

%0 Registrants thal are mandated electronic filers
registering debt securities on Form 8~A should file
in paper format until the necessary form types are
available through the EDGAR system. The necessary
form types are expected to be available with the
release of the EDGARLink software version 4.10 in
January 1995. Notice will be provided in the SEC
Digest and the Federal Register and on the EDGAR
Bulletin Board when the new EDGAR form types for
Form 8-A are available. When available, registrants
will use one of three new EDGAR form types:
8A12BEF (Form 8-A and amendments to Form 8-
A registering debt securities that will be
automatically effective upon filing), 8A12BT (Form
B-A registering debt securities that will be effective
contemporaneously with the effectiveness of an
associated Securities Act registration statement), or
8A12BT/A (amendment to Form 8-A registering
debt securities that will be effective
contemporaneously with the effectiveness of an
associated Securities Act registration statement),
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between exchange-listed debt securities
and OTC-traded debt securities by
exempting listed debt securities from
the restrictions on borrowing and proxy
regulation.

The amendments to the Exchange Act
rules are expected to reduce or
eliminate some of the procedural costs
of listing debt on a national securities
exchange. It is anticipated that the costs
to investors associated with this new
rule and amendments will be minimal.

1V. Summary of Final Regulatory
Flexibility Analysis

A Final Regulatory Flexibility
Analysis has been prepared in
accordance with 5 U.S.C. 604 for Rule
3a12-11 and amendments to Rule 12b-
7,12d1-2, and Form 8—-A. The analysis
notes that the rule and amendments are
expected to reduce regulatory costs for
small entities.

As discussed more fully in the
analysis, the new rule and amendments
will affect persons that are small
entities, as defined by the Commission’s
rules. The exemptions provided by Rule
3a12-11 and revisions to Rules 12b-7,
12d1-2, and Form 8-A are expected to
decrease the compliance burdens of
small entities.

A copy of the analysis may be
obtained by contacting Joseph P. Babits,
Office of Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, D.C. 20549.

V. Effective Date and Transition
Provisions

The rule and amendments are
effective 30 days after publication in the
Federal Register, in accordance with the
Administrative Procedures Act;
however, any registrant or broker-dealer
may choose to comply with the new
rules at any time after publication in the
Federal Register. To provide for a
smooth transition for use of the new
rule and amendments, the following
transition provisions will be permitted.
First, registrants that have proxy
statements relating to a solicitation of
debthoelders pending with the
Commission should contact the
registrant’s Branch Chief in the Division
of Corporation Finance if they intend to
rely on the proxy exemption afforded by
the rule, so that the staff may stop
processing the filing. Second, issuers
that have Form 8-A registration
statements for listed debt securities
pending with the Commission should
continue to follow the current
procedures regarding acceleration of
effectiveness of Forms 8-A. As is
currently the case, those issuers or the
national securities exchange on which

the debt securities are to be listed must
provide the staff with an acceleration
request prior to the desired effective
date of the Form 8-A, The staff will
then notify the issuer and the national
securities exchange once effectiveness
has been granted.

VL Statutery Basis for Rules

New Rule 3a12-11 and amendments
are being made pursuant to Exchange
Act Sections 3(a)(12),5! 9,52 10,53 12,54
14,55 and 23,5 as anmended.

List of Subjects in 17 CFR Parts 240 and
249

Reporting and record keeping
requirements, Securities.

Text of the Amendments

In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77},
77s, 77eee, 77ggg, 77nnn, 77sss, 771t 78¢,
78d, 78i, 78, 78/, 78m, 78n, 780, 78p, 78q,
78s, 78w, 78x, 78ll(d), 79q, 75t, 80a-20, 80a-
23, 80a-29, 80a-37, 80b-3, 80b-4 and 80b-11,
unless otherwise noted.
* * * * *

2. By adding § 240.3a12-11 to read as
follows:

§240.3a12-11 Exemption from Sections
8(a), 14(a), 14(b), and 14(c) for debt
securities listed on a national securities
exchange.

(a) Debt securities that are listed for
trading on a national securities
exchange shall be exempt from the
restrictions on borrowing of Section 8(a)
of the Act {15 U.S.C. 78h(a)).

(b) Debt securities registered pursuant
to the provisions of Section 12(b) of the
Act (15 U.S.C. 78i(b)) shall be exempt
from Sections 14(a), 14(b), and 14(c) of
the Act (15 U.S.C. 78n(a), (b), and (c)),
except that §§240.14a-1, 240.14a-2(a),
240.14a-9, 240.14a-13, 240.14b-1,
240.14b-2, 240.14¢-1, 240.14¢-6 and
240.14c-7 shall continue to apply.

(c) For purposes of this section, debt
securities is defined to mean any
securities that are not “equity
securities” as defined in Section 3(a)(11)

115 U.S.C. 78¢(a)(12).
215 U.S.C. 781

3315 U.S.C. 78).

3415 US.C. 78L

#1315 US.C, 76n.

%615 U.S.C. 78w.

of the Act (15 U.S.C. 78¢{a)(11)} and
§ 240.3a11-1 thereunder.

3. By adding a sentence ta the end of
§ 240.12b-7 to read as follows:

§240.12b-7 Filing fee.

* * *No fee, however, shall be paid
to the Commission for the registration of
debt securities, as defined in
§ 240.3a12-11(c), on Form 8-A (17 CFR
249,208a) pursuant to Section 12(b) of
the Act (15 U.S.C. 781(b)).

4. By revising the section heading,
designating the existing text as
paragraph (a), and adding paragraph (b)
to § 240.12d1-2 to read as follows:

§240.12d1-2 Effectiveness of registration.

(a) * &

(b) A registration statement on Form
8-A (17 CFR 249.208a) that only
pertains to the listing of a class or
classes of debt securities, as defined in
§240.3a12-11(c), on a national
securities exchange for which
certification has been received by the
Commission shall become effective
upon filing with the Commission, in the
case of a class of debt securities not
concurrently being registered under the
Securities Act of 1933 (15 U.S.C. 77a et
seq.) ("*Securities Act™); and otherwise,
upon the effectiveness of a concurrent
Securities Act registration statement to
which the debt securities relate.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

5. The authority citation for Part 249
continues to read in part as follows:

Authority: 15 U.S.C 78a, et 'seq., unless
otherwise noted;
» - * * L4

6. By amending § 249.208a by adding
paragraph (c) to read as follows:

§249.208a Form 8-A, for registration of
certain classes of securities pursuant to
section 12 (b) or (g) of the Securities
Exchange Act of 1934,

* * * * *

(c) If this form is used only for the
registration of a class of debt securities
as defined in §240.3a12-11(c) of this
chapter and certification from the
national securities exchange has been
received by the Commission, it shall
become effective either:

(1) Upon filing with the Commission,
in the case of a class of debt securities
not concurrently being registered under
the Securities Act 0of 1933 (15 U.S.C. 77a
et seq.) (“'Securities Act"); or

{2) Upon the effectiveness of a
concurrent Securities Act registration
statement to which the debt securities
relate.

7. By amending Form 8-A [referenced
in § 249.208a) by adding two check
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boxes to the cover page immediately Privacy Program and incorporates the PART 701 - AVAILABILITY OF

before “Securities to be registered changes made to the revised Instruction. DEPARTMENT OF THE NAVY

pursuant to Section 12(g) of the Act," ; : RECORDS AND PUBLICATION OF

and by adding paragraph (c) to General EFFECTIVE DATE: November 7, 1994. DEPARTMENT OF THE NAVY

Instruction A to read as follows: FOR FURTHER INFORMATION CONTACT: Mrs. DOCUMENTS AFFECTING THE
Note: The text of Form 8-A does not and Doris Lama at (703) 6971459 or DSN PUBLIC

L}}?Z?::;?'E.f;f;saw,: ke B ) Subpart F - Department of the Navy Privacy
SUPPLEMENTARY INFORMATION: Executive  Act Program

Form 8-A—For Registration of Certain Order 12866. The Director, 701,100 Purpose,

g?bs??r?f)s oy ;‘g’;’m“fus.ﬁua'é;'c‘;‘iﬁc:“’:d of Administration and Management, Office = 701.101 Applicability.

1934, g 8 of the Secretary of Defense has 701,102 Definitions.
determined that this Privacy Act rule for 701.103 Policy.

* * * * »
701.104 Responsibility and authority.
If this Form relates to the registration of a the Department of Defense does not 701.105 Svsf):ms of rezords. )

class of debt securities and is effective upon ~ constitute ‘s:gmficm?t rggulatory action’.  0."106 Safeguarding records in systems of
filing pursuant to General Instruction Analysis of the rule indicates that it osanila
A.(c)(1), please check the following box. [ ] does not have an annual effect on the 701.107 Criteria for creating, altering,

If this Form relates to the registrationof 8  economy of $100 million or more; does amending, and deleting Privacy Act
class of debt securities and is to become not create a serious inconsistency or systems of records.
effective simultangously with the otherwise interfere with an action taken  701.108 Collecting information about

effectiveness of a concurrent registration individuals
statement under the Securities Act of 1933 or planned by another agency; does not 701.109 Access to records,

pursuant to General Instruction A.(c)(2), mat.erially alter the budgetary impact of 701.110 Amendment of records.
please check the following box. | | entitlements, grants, user fees, or loan 701.111 Privacy Act appeals.
* - g * programs or the rights and obligations of 701.112 Disclosure of records.
GENERAL INSTRUCTIONS recipients thereof; does not raise novel  701.113 Exemptions.
legal or policy issues arising out of legal 701.114 Enforcement actions.

A. Rulg as to Use of Form 8-A mandates, the President’s priorities, or 701,115 Computer matching program.
P AT T R E the principles set forth in Executive

(c) If this form is used only for the Order 12866 (1993). Subpart G - Privacy Act Exemptions
registration of a class of debt securities as 701.116 Purpose
defined in Rule 3a12-11(c) (17 CFR Regulatory Flexibility Act of 1980. The - ") - Exeﬁ? o it classi Rl Sodandd
240.3a12-11(c)) and certification from the Director, Administration and ' X w g -

; & ’ 701.118 Exemptions for specific Navy record

"a“?“a('j i"c“;még exchange has ;’eﬁ“be Management, Office of the Secretary of _systems.
;?l?;}t‘;?re' y the Commission, 1t shall become  pyefonge certifies that this Privacy Act 701.119 Exemptions for specific Marine

(1) upon filing with the Commission, in the Fule for the Department of Defense does Coms pepsideysioms.
case of a class of debt securities not not have significant economic impact on _Authority: Pub. L. 93-579, 83 Stat 1896 (5
concurrently being registered under the a substantial number of small entities U.S.C. 552a).
Securities Act of 1933 (15 U.S.C. 78a et seq.)  because it is concerned only with the
(“Securities Act”); or administration of Privacy Act systems of Subpart F - Department of the Navy

(2) simultaneous!y. with the e‘ffecti.veness of records within the Department of Privacy Act Program
a concurrent Securities Act registration Defen
statement to which the debt securities relate. S0¢ » §701.100 Purpose.
See Rule 12d1-2(b) (17 CFR 240.12d1-2(b)).  Paperwork Reduction Act. The Subparts F and G of this part

By the Commission. Director, Administration and implement the Privacy Act (5 U.S.C.

Dated: November 1, 1994. Management, Office of the Secretary of  552a), and DoD Directive 5400.11 %, and
Margaret H. McFarland, Defense certifies that this Privacy Act DoD 5400.11-R 2, (see 32 CFR part 310)
Deputy Secretary. i rule for the Department of Defense and provides Department of the Navy
(FR Doc. 94-27445 Filed 11-4-94; 8:45am)  imposes no information requirements  policies and procedures for:
BILLING CODE 8010-01-P beyond the Department of Defense and (a) Govgrmng t.he collection,
that the information collected within safeguarding, maintenance, use, access,
the Department of Defense is necessary amendment, and dissemination of
and consistent with 5 U.S.C. 552a, personal information kept by

DEPARTMENT OF DEFENSE known as the Privacy Act of 1974. Pbaggent of the Navy in systems of

Department of the Navy The Department of the Navy (b) Notifying individuals if any

; previously published its proposed rule  systems of records contain a record
32 CFR Part 701 on June 1, 1994, at 59 FR 28304. No pertaining to them;

comments were received that resulted in ~ (¢) Verilying the identity of

Availability of Department of the Navy  a contrary determination, therefore, the ~ individuals who request their records
RGOOI‘dS al‘ld Pubﬂcaﬁon Of Deparu'nent of the Navy is publishing befom the records are made availab]e to
Department of the Navy Documents this final rule. them;
Affecting the Public (d) Notifying the public of the
AGENCY: Department of the Navy, DoD. List of Subjects in 32 CFR Part 701 existence and character of each system

] of records.
ACTION: Final rule. Privacy,

. e 1 Copies may be obtained, at cost, from the
SUMMARY: The Dep artment of the Navy Accordmgly , 32 CFR part 701, Nallon‘;l Techsrlximl Information Service, 5285 Port

has revised its Privacy Act Instruction.  subparts F and G are revised as follows:  Royal Road, Springfield, VA 22161.
This final rule re-establishes the Navy's 2 Soe footnote 1 to §701.100.
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(e) Exempting systems of records from
certain requirements of the Privacy Act;
and

(f) Governing the Privacy Act rules of
conduct for Department of the Navy
personnel, who will be subject to
criminal penalties for noncompliance
with 5 U.8.C. 552a, as amended by the
Computer Matching Act of 1988.

§701.101 Appiicability.

This subpart and subpart G of this
part apply throughout the Department of
the Navy. it is also applicable to
contractors by contract or other legally
binding action, whenever a Department
of the Navy contract provides for the
operation of a system of records or
portion of a system of records to
accomplish a Department of the Navy
function. For the purpeses of any
criminal liabilities adjudged, any
contractor or any employee of such
contractor is considered to be an
employee of Department of the Navy. In
case of a conflict, this subpart and
subpart G of this part take precedence
over any existing Department of the
Navy directive that deals with the
personal privacy and rights of
individuals regarding their personal
records, except for disclosure of
personal information required by 5
U.S.C. 552 (1988) as amended by the
Freedom of Information Reform Act and
implemented by Secretary of the Navy
[nstruction 5720.42E 3, ""Department of
the Navy Freedom of Information Act
Program."'

§701.102 Definitions.

For the purposes of this subpart and
subpart G of this part, the following
meanings apply.

(a) Access. The review or copying of
a record or parts thereof contained in a
system of records by any individual,

(b) Agency. For the purposes of
disclosing records subject to the Privacy
Act between or among Department of
Defense (DoD) components, the
Department of Defense is considered a
single agency. For-all other purposes,
Department of the Navy is considered
an agency within the meaning of
Privacy Act.

(c) Confidential source. A person or
organization who has furnished
information to the Federal Government
either under an express promise that the
person’s or the organization's identity
will be held in confidence or under an
implied promise of such confidentiality
if this implied promise was made before
September 27, 1975.

*Copies available from Chief of Naval Operations
(N09B30), 2000 Navy Pentagon, Washington, DC
20350-2000.

(d) Defense Data Integrity Board.
Consists of members of the Defense
Privacy Board, as outlined in DoD
Directive 5400.11 and, in addition, the
DoD Inspector General or the designee,
when convened to oversee, coordinate
and approve or disapprove all DoD
component computer matching covered
by the Privacy Act.

(e) Disclosure, The transfer of any
personal information from a system of
records by any means of communication
(such as oral, written, electronic,
mechanical, or actual review), to any

erson, private entity, or government
agency, other than the subject of the
record, the subject's designated agent or
the subject’s legal guardian.

(f) Federa! personnel. Officers and
employees of the Government of the
United States, members of the
uniformed services (including members
of the Reserve Components), individuals
or survivors thereof, entitled to receive
immediate or deferred retirement
benefits under any retirement program
of the Government of the United States
(including survivor benefits).

(g) Individual. A living citizen of the
United States or alien lawfully admitted
to the U.S. for permanent residence. The
legal guardian of an individual has the
same rights as the individual and may
act on his or her behalf. No rights are
vested in the representative of a
deceased person under this instruction
and the term “individual’” does not
embrace an individual acting in a non-
personal capacity (for example, sole
proprietorship or partnership).

(h) Individual access. Access to
information pertaining to the individual
by the individual or his or her
designated agent or legal guardian.

(i) Maintain. Includes maintain,
collect, use, or disseminate.

(j) Member of the public. Any
individual or party acting in a private
capacity.

(k) Minor, Under this subpart and
subpart G of this part, a minor is an
individual under 18 years of age, who
is not a member of the U.S. Navy or
Marine Corps, nor married.

(1) Official use. Under this subpart
and subpart G of this part, this term is
used when Department of the Navy
officials and employees have a
demonstrated need for the use of any
record or the information contained
therein in the performance of their
official duties.

(m) Personal information. Information
about an individual that is intimate or
private to the individual, as
distinguished from information felated
solely to the individual’s official
functions or public life.

(n) Privacy Act (PA) request. A
request from an individual for
notification as to the existence of, access
to, or amendment of records pertaining
to that individual. These records must
be maintained in a system of records. |

(0) Record. Any item, collection, or '
grouping of information about an
individual that is maintained by a naval
activity including, but not limited to,
the individual's education, financial
transactions, and medical, criminal, or
employment history, and that contains
the individual's name or other
identifying particulars assigned to the
individual, such as a finger or voice
print or a photograph.

(p) Review authority. An official
charged with the responsibility to rule
on administrative appeals of initial
denials of requests for notification,
access, or amendment of records. The
Secretary of the Navy has delegated his
review authority to the Assistant
Secretary of the Navy (Manpower and
Reserve Affairs (ASN(M&RA)), the
General Counsel (OGC), and the Judge
Advocate General (NJAG). Additionally,
the Office of Personnel Management
(OPM) is the review authority for
civilian official personnel folders or
records contained in any other OPM
record.

(q) Risk assessment. An analysis
which considers information sensitivity,
vulnerability, and cost to a computer
facility or word processing center in
safeguarding personal information
processed or stored in the facility or
center.

(r) Routine use. Disclosure of a record
outside the Department of Defense for a
purpose that is compatible with the
purpose for which the record was
collected and maintained by the
Department of Defense. The routine use
must have been included in the notice
for the system of records published in
the Federal Register.

(s) Statistical record. A record
maintained only for statistical research,
or reporting purposes, and not used in
whole or in part in making any
determination about a specific
individual.

(t) System manager. An official who
has overall responsibility for a system of
records. He or she may serve at any
level in Department of the Navy.
Systems managers are indicated in the
published record systems notices. If
more than one official is indicated as a
system manager, initial responsibility
resides with the manager at the
appropriate level (i.e., for local records,
at the local activity).

(u) System of records. A group of
records under the control of a
Department of the Navy activity from
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which information is retrieved by the
individual’s name or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. System notices for all
Privacy Act systems of records must be
published in the Federal Register and
are also published in periodic Chief of
Naval Operations Notes
(OPNAVNOTES) 5211 4.

(v) Word processing equipment. Any
combination of electronic hardware and
computer software integrated in a
variety of forms (firmware,
programmable software, hard wiring, or
similar equipment) that permits the
processing of textual data. Generally,
the equipment contains a device to
receive information, a computer-like
processor with various capabilities to
manipulate the information, a storage
medium, and an output device.

(w) Word processing system. A
combination of equipment employing
automated technology, systematic
procedures, and trained personnel for
the primary purpose of manipulating
human thoughts and verbal or written
communications into a form suitable to
the originator. The results are written or
graphic presentations intended to
communicate verbally or visually with
another individual.

(x) Working day. All days excluding
Saturday, Sunday, and legal holidays.

§701.103 Policy.

It is the policy of Department of the
Navy to:

(a) Ensure that all its personnel
comply fully with 5 U.S.C. 552a, DoD
Directive 5400.11 and DoD 5400.11-R,
to protect individuals from unwarranted
invasions of privacy. Individuals
covered by this protection are living
citizens of the U.S. or aliens lawfully
admitted for permanent residence. A
legal guardian of an individual or parent
of a minor when acting on the
individual’s or minor’'s behalf, has the
same rights as the individual or minor.
(A member of the Armed Forces is not
a minor for the purposes of this subpart
and subpart G of this part).

(b) Collect, maintain, and use only
that personal information needed to
support a Navy function or program as
authorized by law or E.O., and disclose
this information only as authorized by
5 U.S.C. 552a and this subpart and
subpart G of this part. In assessing need,
consideration shall be given to
alternatives, such as use of information
not individually identifiable or use of
sampling of certain data for certain
individuals only. Additionally,
consideration is to be given to the length

4 See footnote 3 to §701.101.

of time information is needed, and the
cost of maintaining the information
compared to the risks and adverse
consequences of not maintaining the
information.

(c) Keep only personal information
that is timely, accurate, complete, and
relevant to the purpose for which it was
collected.

(d) Let individuals have access to, and
obtain copies of, all or portions of their
records, subject to exemption
procedures authorized by law and this
subpart and subpart G of this part.

(e) Let individ%als request
amendment of their records when
discrepancies proven to be erroneous,
untimely, incomplete, or irrelevant are
noted.

(f) Let individuals request an
administrative review of decisions that
deny them access, or refuse to amend
their records.

(g) Ensure that adequate safeguards
are enforced to prevent misuse,
unauthorized disclosure, alteration, or
destruction of personal information in
records.

(h) Maintain no records describing
how an individual exercises his or her
rights guaranteed by the First
Amendment (freedom of religion,
political beliefs, speech, and press;
peaceful assemblage; and petition for
redress of grievances), unless they are;

(1) Expressly authorized by statute;

(2) Authorized by the individual;

(3) Within the scope of an authorized
law enforcement activity; or

(4) For the maintenance of certain
items of information relating to religious
affiliation for members of the naval
service who are chaplains. This should
not be construed, however, as restricting
or excluding solicitation of information
which the individual is willing to have
in his or her record concerning religious
preference, particularly that required in
emergency situations.

(5) Maintain only systems of records
which have been published in the
Federal Register, in accordance with
periodic Chief of Naval Operations
Notes (OPNAVNOTEs) 5211 and
§701.105. These OPNAVNOTEs 5211
provide a listing of all Department of the
Navy Privacy Act systems of records
and identify the Office of Personnel
Management (OPM) government-wide
systems containing information on
Department of the Navy civilian
employees, even though technically,
Department of the Navy does not have
cognizance over them. A Privacy Act
systems notice outlines what kinds of
information may be collected and
maintained by naval activities. When
collecting/maintaining information in a
Privacy Act system of records, review

the systems notice to ensure activity
compliance is within the scope of the
system. If you determine the systems
notice does not meet your needs, .
contact the systems manager or Chief of
Naval Operations (N09B30) with your
concerns so that amendment of the
system may be considered.

§701.104 Responsibility and authority.

(a) Chief of Naval Operations (CNO).
CNO is designated as the official
responsible for administering and
supervising the execution of 5 U.S.C.
552a, DoD Directive 5400.11, and DoD
5400.11—-R. CNO has designated the
Assistant Vice Chief of Naval
Operations (N0O9B30) as principal
Privacy Act Coordinator for the
Department of the Navy tao:

(1) Set Department of the Navy policy
on the provisions of the Privacy Act.

(2) Serve as principal advisor on all
Privacy Act matters.

(3) Oversee the administration of the
Privacy Act program, which includes
preparing the Department of the Navy
Privacy Act report for submission to
Congress.
(4?rgevelop Navy-wide Privacy Act
training program and serve as training-
oversight manager.

(5) Conduct staff assistance visits
within Department of the Navy to
review compliance with 5 U.S.C. 552a
and this subpart and subpart G of this

art.
P (6) Coordinate and prepare responses
for Privacy Act requests received for
Office of the Secretary of the Navy
records.

(b) Commandant of the Marine Corps
(CMC). CMC is responsible for
administering and supervising the
execution of this subpart and subpart G
of this part within the Marine Corps.
The Commandant has designated the
Director, Manpower Management
Information Systems Division (HQMC
{Code MI)) as the Privacy Act
coordinator for Headquarters, U.S.
Marine Corps.

(c) Privacy Act Coordinator. Each
addressee is responsible for
implementing and administering a
Privacy Act program under this subpart
and subpart G of this part. Each
addressee shall designate a Privacy Act
Coordinator to:

(1) Serve as principal point of contact
on Privacy Act matters.

(2) Provide training for activity/
command personnel on the provisions
of 5 U.S.C. 552a and this subpart and
subpart G of this part.

(3) Issue implementing instruction
which designates the activity's Privacy
Act Coordinator, Privacy Act records
disposition, Privacy Act processing




Federal Register / Vol. 59, No. 214/ Monday, November 7, 1994 / Rules and Regulations

55351

procedures, identification of Privacy Act
systems of records under their
cognizance, and training aids for those
personnel involved with systems of
records.

(4) Review internal directives,
practices, and procedures, including
those having Privacy Act implications
and where Privacy Act Statements
(PASs) are neede

(5) Compile input and submit
consolidated Privacy Act report to
Echelon 2 Privacy Act Coordinator, '
who, in turn, will provide consolidated
report to CNO {(N09B30).

6) Maintain liaison with records
management officials (i.e., maintenance
and disposal procedures and standards,
forms, and reports), as appropriate.

(7) Provide guidance on handling
Privacy Act requests and scope of
Privacy Act exemptions.

(8) &mduct staH‘ assistance visits
within command and lower echelon
commands to ensure compliance with
the Privacy Act.

(9) Echelon 2 Privacy Act
Coordinators shall provide CNO
(N09B30) with a complete listing of all
Privacy Act Coordinators under their
jurisdiction. Such information should
include activity name and address,
office code, name of Privacy Act
Coordinator, commercial and DSN
telephone number, and FAX number, if
applicable. .

d) Release authority. Officials having
cognizance over the requested subject
matter are authorized to respond to
requests for notification, access, and/or
amendment of records. These officials
could also be systems managers (see
§701.104(g)).

(e) Denial authority. Within the
Department of the Navy, the following
chief officials, their respective vice
commanders, deputies, principal
assistants, and those officials
specifically designated by the chief
official are authorized to deny requests,
either in whole or in part, for
notification, access and amendment,
made under this subpart and subpart G
of this part, when the records relate to
matters within their respective areas of
responsibility or chain of command:

(1) Department of the Navy. Civilian
Executive Assistants; CNO; CMC; Chief
of Naval Personnel; Commanders of the
Naval Systems Commands, Office of
Naval Intelligence, Naval Security
Group Command, Naval Imaging
Command, and Naval Computer and
Telecommunications Command; Chief,
Bureau of Medicine and Surgery;
Auditor General of the Navy; Naval
Inspector General; Director, Office of
Civilian Personnel Management; Chief
of Naval Education and Training;

Commander, Naval Reserve Force; Chief
of Naval Research; Commander, Naval
Oceanography Command; heads of
Department of the Navy Staff Offices,
Boards, and Councils; Flag Officers and
General Officers. NJAG and his Deputy,
and OGC and his Deputies are excluded
from this grant of authorization. While
NJAG and OGC are not denial
authorities, they are authorized to
further delegate the authority conferred
here to other senior officers/officials
within NJAG and OGC.

(2) For the shore establishment.

(i) All officers authorized under
Article 22, Uniform Code of Military
Justice (UCM]J) or designated in section
0120, Manual of the Judge Advocate
General (JAGINST 5800.7C) 5, to
convene general courts-martial.

(ii) Commander, Naval Investigative
Service Command.

(iii) Deputy Commander, Naval Legal
Service Command.

(3) In the Operating Forces. All
officers authorized by Article 22,
Uniform Code of Military Justice
(UCM]J), or designated in section 0120,
Manual of the Judge Advocate General
(JAGINST 5800.7C), to convene general
courts-martial.

(f) Review authority. (1) The Assistant
Secretary of the Navy (Manpower and
Reserve Affairs), is the Secretary’s
designee, and shall act upon requests for
administrative review of initial denials
of requests for amendment of records
related to fitness reports and
performance evaluations of military
personnel (see § 701.111(c)(3)).

(2) The Judge Advocate General and
General Counsel, as the Secretary’s
designees, shall act upon requests for
administrative review of initial denials
of records for notification, access, or
amendment of records, as set forth in
§701.111(c)(2) and (4).

(3) The authority of the Secretary of
the Navy (SECNAV), as the head of an
agency, to request records subject to the
Privacy Act from an agency external to
the Department of Defense for civil or
criminal law enforcement purposes,
under subsection (b)(7) of 5 U.S.C. 552a,
is delegated to the Commandant of the
Marine Corps, the Director of Naval
Intelligence, the Judge Advocate
General, and the General Counsel.

(g) Systems manager. Systems
managers, as designated in Department
of the Navy's compilation of systems
notices (periodic Chief of Naval
Operations Notes (OPNAVNOTESs)
52115, “Current Privacy Act Issuances”)
shall:

5 Copies available from the Judge Advocate
General, Navy Department, 200 Stovall Street,
Alexandria, VA 22332-2400.

& See footnote 3 to §701.101.

52118, “Current Privacy Act Issuances'’)
shall: %

(1) Ensure the system has been
published in the Federal Register and
that any additions or significant changes
are submitted to CNO (N09B30) for
approval and publication. The systems
of records should be maintained in
accordance with the systems notices as
published in the periodic Chief of Naval
Operations Notes (OPNAVNOTEs) 5211,
“Current Privacy Act Issuances.,"

(2) Maintain accountability records of
disclosures.

(h) Department of the Navy
employees. Each employee of the
Department of the Navy has certain
responsibilities for safeguarding the
rights of others: These include:

(1) Not disclosing any information
contained in a system of records by any
means of communication to any person
or agency, except as authorized by this
subpart and subpart G of this part.

(2) Not maintaining unpublished
official files which would fall under the
provisions of 5 U.S.C. 552a.

(3) Safeguarding the privacy of
individuals and confidentiality of
personal information contained in a
system of records.

§701.105 Systems of records.

To be subject to this subpart and
subpart G of this part, a “system of
records’" must consist of “records that
are retrieved by the name, or some other
personal identifier, of an individual and
be under the control of Department of
the Navy.

(a) Retrieval practices. (1) Records in
a group of records that are not retrieved
by personal identifiers are not covered
by this subpart and subpart G of this
part, even if the records contain
information about individuals and are
under the control of Department of the
Navy. The records must be retrieved by
personal identifiers to become a system
of records.

(2) If records previously not retrieved
by personal identifiers are rearranged so
they are retrieved by personal
identifiers, a new system notice must be
submitted in accordance with § 701.107.

(3) If records in a system of records
are rearranged so retrieval is no longer
by personal identifiers, the records are
no longer subject to this subpart and
subpart G of this part and the records
system notice should be deleted in
accordance with §701.107.

(b) Recordkeeping standards. A
record maintained in a system of
records subject to this subpart and
subpart G of this part must meet the
following criteria:

¢ See footnote 3 to §701.101.
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(1) Be accurate. All information in the
record must be factually correct.

(2) Be relevant. All information
contained in the record must be related
to the individual who is the record
subject and also must be related to a
lawful purpose or mission of the
Department of the Navy activity
maintaining the record.

(3) Be timely. All information in the
record must be reviewed periodically to
ensure that it has not changed due to
time or later events.

(4) Be complete. It must be able to
stand alone in accomplishing the
purpose for which it is maintained.

(5) Be necessary. All information in
the record must be needed to
aecomplish a Department of the Navy
mission or purpose established by
Federal Law or E.O. of the President.

(c) Authority to establish systems of
records. Identify the specific Federal
statute or E.O. of the President that
authorizes maintaining each system of
records. When a naval activity uses its
“internal housekeeping” statute, i.e., 5
U.S.C. 301, Departmental Regulations,
the naval instruction that implements
the statute should also be identified. A
statute or E.O. authorizing a system of
records does not negate the
responsibility to ensure the information
in the system of records is relevant and
necessary.

(d) Exercise of First Amendment
rights. (1) Do not maintain any records
describing how an individual exercises
rights guaranteed by the First
Amendment of the U.S. Constitution
unless expressly authorized by Federal
law; the individual; or pertinent to and
‘within the scope of an authorized law
enforcement activity,

(2) First amendment rights include,
but are not limited to, freedom of
religion, freedom of political beliefs,
freedom of speech, freedom of the press,
the right to assemble, and the right to
petition.

(e) System manager’s evaluations and
reviews. (1) Evaluate each new system of
records. Before establishing a system of
records, evaluate the information to be
included and consider the following:

(i) The relationship of each item of
information to be collected and retained
to the purpose for which the system is
maintained (all information must be
relevant to the purpose);

(ii) The specific impact on the
purpose or mission if each category of
information is not collected (all
information must be necessary to
accomplish a lawful purpose or
mission.);

(iii) The ability to meet the
informatiunal needs without using

personal identifiers (will anonymous
statistical records meet the needs?);

(iv) The length of time each item of
information must be kept;

(v) The methods of disposal;

(vi) The cost of maintaining the
information; and

(vii) Whether a system already exists
that serves the purpose of the new
system.

(2) Evaluate and review all existing
systems of records.

(i) When an alteration or amendment
of an existing system is prepared
pursuant to § 701.107(b) and (c), do the
evaluation described in § 701.105(e).

(ii) Conduct the following reviews
annually and be prepared to report, in
accordance with § 701.104(c)(8), the
results and corrective actions taken to
resolve problems uncovered.

(A) Training practices to ensure all
personnel are familiar with the
requirements of 5 U.S.C. 552a, and DoD
Directive 5400.11, “DoD Privacy
Program”, this subpart and subpart G of
this part, and any special needs their
specific jobs entail.

(B) Recordkeeping and disposal
practices to ensure compliance with this
subpart and subpart G of this part.

(C) Ongoing computer matching
programs in which records from the
system have been matched with non-
DoD records to ensure that the
requirements of § 701.115 have been
met.

(D) Actions of Department of the Navy
personnel that resulted in either
Department of the Navy being found
civilly liable or a person being found
criminally liable under 5 U.S.C. 5523, to
determine the extent of the problem and
find the most effective way of
preventing the problem from occurring
in the future.

(E) Each system of records notice to
ensure it accurately describes the
system. Where major changes are
needed, alter the system notice in
accordance with § 701.107(b). If minor
changes are needed, amend the system
notice pursuant to § 701.107(c).

(iii) Every even-numbered year,
review a random sample of Department
of the Navy contracts that provide for
the operation of a system of records to
accomplish a Department of the Navy
function, to ensure the wording of each
contract complies with the provisions of
5 U.S.C. 552a and § 701.105(h).

(iv) Every three years, beginning in
1992, review the routine use disclosures
associated with each system of records
to ensure the recipient’s use of the
records continues to be compatible with
the purpose for which the information
was originally collected.

(v) Every three years, beginning in
1993, review each system of records for
which exemption rules have been
established to determine whether each
exemption is still needed.

(vi) When directed, send the reports
through proper channels to the CNO
(N09B30).

(f) Discontinued information
requirements. (1) Inmediately stop
collecting any category or item of
information about individuals that is no
longer justified, and when feasible,
remove the information from existing
records.

(2) Do not destroy records that must
be kept in accordance with retention

-and disposal requirements established

under SECNAVINST 5212.57, “Disposal
of Navy and Marine Corps Records."”

(g) Review records before disclosing
outside the Federal government. Before
disclosing a record from a system of
records to anyone outside the Federal
government, take reasonable steps to
ensure the record which is being
disclosed is accurate, relevant, timely,
and complete for the purposes it is
being maintained.

(h) Federal government contractors.
(1) Applicability to Federal government
contractors.

(i) When a naval activity contracts for
the operation of a system of records to
accomplish its function, the activity
must ensure compliance with this
subpart and subpart G of this part and
5 U.S.C. 552a. For the purposes of the
criminal penalties described in 5 U.S.C.
552a, the contractor and its employees
shall be considered employees of the
agency during the performance of the
contract.

(ii) Consistent with Parts 24 and 52 of
the Federal Acquisition Regulation
(FAR), contracts for the operation of a
system of records shall identify
specifically the record system and the
work to be performed, and shall include
in the solicitations and resulting
contract the terms as prescribed by the
FAR.

(iii) If the contractor must use records
that are subject to this subpart and
subpart G of this part to perform any
part of a contract, the contractor
activities are subject to this subpart and
subpart G of this part.

(iv) This subpart and subpart G of this
part do not apply to records of a
contractor that are:

(A) Established and maintained solely
to assist the contractor in making
internal contractor management
decisions, such as records maintained

7 Copies available from OPNAV/SECNAV
Directives Control Office, Washington Navy Yard,
Building 200, Washington, DC 20350-2000.
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by the contractor for use in managing
the contract;

(B) Maintained as internal contractor
employee records, even when used in
conjunction with providing goods or
services to the naval activity;

(C) Maintained as training records by
an educational organization contracted
by a naval activity to provide training
when the records of the contract
students are similar to and commingled
with training records of other students,
such as admission forms, transcripts,
and academic counseling and similar
records; or

(D) Maintained by a consumer
reporting agency to which records have
been disclosed under contract in
accardance with 31 U.S.C. 952d.

(v) For contracting that is subject to
this subpart and subpart G of this part,
naval activities shall publish
instructions that:

(A) Furnish Privacy Act guidance to
personnel who solicit, award, or
administer Government contracts;

(B) Inform prospective contractors of
their responsibilities under this subpart
and subpart G of this part and the
Department of the Navy Privacy
Program;

(C) Establish an internal system for
reviewing contractor’s performance for
compliance with the Privacy Act; and

(D) Provide for the biennial review of
a random sample of contracts that are
subject to this subpart and subpart G of
this part.

(2) Contracting procedures. The
Defense Acquisition Regulatory (DAR)
Council, which oversees the
implementation of the FAR within the
Department of Defense, is responsible
for developing the specific policies and
procedures for soliciting, awarding, and
administering contracts that are subject
to this subpart and subpart G of this part
and 5 U.S.C. 552a.

(3) Contractor compliance. Naval
activities shall establish contract
surveillance programs to ensure
contractors comply with the procedures
established by the DAR Council under
the preceding subparagraph.

(4) Disclosing recordgsrato contractors.
Disclosing records to a contractor for
use in performing a contract let by a
naval activity is considered a disclosure
within Department of the Navy. The
contractor is considered the agent of
Department of the Navy when receiving
and maintaining the records for that
activity.

§701.106 Safeguarding records in
systems of records.

Establish appropriate administrative,
technical, and physical safeguards to

ensure the records in every system of

records are protected from unauthorized
alteration, destruction, or disclosure.
Protect the records from reasonably
anticipated threats or hazards that could
result in substantial harm,
embarrassment, inconvenience, or
unfaimess to any individual on whom
information is maintained.

(a) Minimum standards. (1) Conduct
risk analysis and management planning
for each system of records. Consider
sensitivity and use of the records,
present and projected threats and
vulnerabilities, and present and
projected cost-effectiveness of
safeguards. The risk analysis may vary
from an informal review of a small,
relatively insensitive system to a formal,
fully quantified risk analysis of a large,
complex, and highly sensitive system,

(2) Train all personnel operating a
system of records or using records from
a system of records in proper record
security procedures.

(3) Label information exempt from
disclosure under this subpart and
subpart G of this part to reflect their
sensitivity, such as “FOR OFFICIAL
USE ONLY," “PRIVACY ACT
SENSITIVE: DISCLOSE ON A NEED-
TO-KNOW BASIS ONLY,” or some
other statement that alerts individuals of
the sensitivity to the records.

(4) Administer special administrative,
physical, and technical safeguards to
protect records processed or stored in an
automated data processing or word
processing system to protect them from
threats unique to those environments.

(b) Records disposal. (1) Dispose of
records from systems of records so as to
prevent inadvertent disclosure. Disposal
methods are considered adequate if the
records are rendered unrecognizable or
beyond reconstruction (i.e., such as
tearing, burning, melting, chemical
decomposition, burying, pulping,
pulverizing, shredding, or mutilation).
Magnetic media may be cleared by
completely erasing, overwriting, or
degaussing the tape.

2) The transfer of large volumes of
records (e.g., printouts and computer
cards) in bulk to a disposal activity such
as a Defense Reutilization and
Marketing Office for authorized disposal
is not a disclosure of records, if the
volume of records, coding of the
information, or some other factor render
it impossible to recognize any personal
information about a specific individual.

(3) When disposing or destroying
large quantities of records from a system
of records, care must be taken to ensure
that the bulk of the records is
maintained to prevent easy
identification of specific records. If such
bulk is maintained, no special
procedures are required. If bulk is not

maintained, or if the form of the records
makes individually identifiable
information easily discernable, dispose
of the records in accordance with
§701.106(b)(1).

§701.107 Criteria for creating, altering,
amending and deleting Privacy Act systems
of records.

(a) Criteria for a new system of
records. A new system of records is one
for which no existing system notice has
been published in the Federal Register.
If a notice for a system of records has
been canceled or deleted, and it is

. determined that it should be reinstated

or reused, a new system notice must be
published in the Federal Register.
Advance public notice must be given
before a naval activity may begin to
collect information for or use a new
system of records. The following
procedures apply:

(1) Describe in the record system
notice the contents of the record system
and the p and routine uses for
which the information will be used and
disclosed.

(2) The public shall be given 30 days
to comment on any proposed routine
uses before the routine uses are
implemented.

(3) The notice shall contain the date
the system of records will become
effective.

(b) Criteria for an alteration to a
system of records notice. A system is
considered altered when any one of the
following actions occur or is proposed:

(1) A significant increase or change in
the number or types of individuals
about whom records are maintained. For
example, a decision to expand a system
of records that originally covered
personnel assigned to only one naval
activity to cover personnel at several
installations would constitute an altered
system. An increase or decrease in the
number of individuals covered due to
normal growth or decrease is not an
alteration.

(2) A change that expands the types
or categories of information maintained.
For example, a personnel file that has
been expanded to include medical
records would be an alteration.

(3) A change that alters the purpese
for which the information is used. In
order to be an alteration, the change
must be one that is not reasonably
inferred from any of the existing

P

urposes.
(4) A change to equipment
configuration (either hardware or
software) that creates substantially
greater use of records in the system. For
example, placing interactive computer
terminals at regional offices when the
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system was formerly used only at the
headquarters would be an alteration.

(5) A change in the manner in which
records are organized or in the method
by which records are retrieved.

{6) Combining record systems dus to
a reorganization within Department of
the Navy.

(7) Retrieving by Social Security
Numbers (SSNs), records that
previously were retrieved only by
names would be an alteration if the
present notice failed to indicate retrieval
by SSNs. An altered system of records
must be published in the Federal
Register. Submission for an alteration
must contain a narrative statement, the
specific changes altering the system,
and the system of records notice.

(c) Criteria for amending a systems of
records notice. Minor changes to
published system of records notices are
considered amendments. All
amendments should be forwarded to
CNO (N09B30) for publication in the
Federal Register. When submitting an
amendment to a system of records
notice, the naval activity must include
a description of the specific changes
proposed and the system of records
notice.

(d) Criteria for deleting a system of
records notice. When a system of
records is discontinued, incorporated
into another system, or determined to be
no longer subject to this subpart and
subpart G of this part, a deletion notice
must be published in the Federal
Register. The deletion notice shall
include the system identification
number, system name, and the reason
for deleting it. If a system is deleted
through incorporation into or merger
with another system, identify the
successor system in the deletion notice.

§701.108 Collecting information about
individuals.

(a) Collecting directly from the
individual. To the greatest extent
practicable, collect information for
systems of records directly from the
individual to whom the record pertains
if the record may be used to make an
adverse determination about the
individual’s rights, benefits, or
privileges under the Federal programs.

(b) Collecting information about
individuals from third persons. It might
not always be practical to collect all
information about an individual directly
from that person, such as verifying
information through other sources for
security or employment suitability
determinations; seeking other opinions,
such as a supervisor's comments on past
performance or other evaluations;
obtaining the necessary information
directly from the individual would be

exceptionally difficult or would result
in unreasonable costs or delays; or, the
individual requests or consents to
contacting another person to obtain the
information.

(c) Soliciting the social security
number (SSNJ). (1) It is unlawful for any
Federal, State, or local government
agency to deny an individual a right,
benefit, or privilege provided by law
because the individual refuses to
provide his or her SSN. However, this
prohibition does not apply if a Federal
law requires that the SSN be provided,
or the SSN is required by a law or
regulation adopted before January 1,
1975, to verify the individual’s identity
for a system of records established and
in use before that date.

(2) Before requesting an individual to
provide the SSN, the individual must be
advised whether providing the SSN is
mandatory or voluntary; by what law or
other authority the SSN is solicited; and
what uses will be made of the SSN.

(3) The preceding advice relates only
to the SSN. If other information about
the individual is solicited for a system
of records, a Privacy Act statement
(PAS) also must be provided to him/her.

(4) The notice published in the
Federal Register for each system of
records containing SSNs solicited from
individuals must indicate the authority
for soliciting the SSNs and whether it is
mandatory for the individuals to
provide their SSNs. E.O. 9397 requires
federal agencies to use SSNs as
numerical identifiers for individuals in
most federal records systems, however,
it does not make it mandatory for
individuals to provide their SSNs.

(5) When entering military service or
civilian employment with the
Department of the Navy, individuals
must provide their SSNs. This is then
the individual’s numerical identifier
and is used to establish personnel,
financial, medical, and other official
records (as authorized by E.O. 9397).
The individuals must be given the
notification described above. Once the
individual has provided his or her SSN
to establish the records, a notification is
not required when the SSN is requested
only for identification or to locate the
records.

(6) The Federal Personnel Manual &
must be consulted when soliciting SSNs
for use in systems of records maintained
by the Office of Personnel Management.

(7) A Department of the Navy activity
may request an individual’s SSN even
though it is not required by Federal
statute, or is not for a system of records
in existence and operating prior to

8 Copies available from the Office of Personnel
Management, 1900 E Street, Washington, DC 20415,

January 1, 1975. However, the separate
Privacy Act Statement for the SSN,
alone, or a merged Privacy Act
Statement covering both the SSN and
other items of personal information,
must make clear that disclosure of the
number is voluntary. If the individual
refuses to disclose his or her SSN, the
activity must be prepared to identify the
individual by alternate means.

(d) Contents of Privacy Act Statement,

(1) When an individual is requested to
furnish information about himself/
hersell for a system of records, a Privacy
Act Statement must be provided to the
individual, regardless of the method
used to collect the information {i.a.,
forms, personal or telephonic interview,
etc). If the information requested will
not be included in a system of records,
a Privacy Act Statement is not required.

(2) The Privacy Act Statement shall
include the following:

(i) The Federal law or E.O. that
authorizes collecting the information
(i.e., E.O. 8397 authorizes collection of
SSNs);

(ii) Whether or not it is mandatory for
the individual to provide the requested
information (It is only mandatory when
a Federal law or E.O. of the President
specifically imposes a requirement to
furnish the information and provides a
penalty for failure to do so. If furnishing
information is a condition for granting
a benefit or privilege voluntarily sought
by the individual, it is voluntary for the
individual to give the information.);

(iii) The principle purposes for
collecting the information;

(iv) The routine uses that will be
made of the information (i.e., to whom
and why it will be disclosed outside the
Department of Defense); and

v) The possible effects on the
individual if the requested information
is not provided.

(3) The Privacy Act Statement must
appear on the form used to collect the
information or on a separate form that
can be retained by the individual
collecting the information. If the
information is collected by means other
than a form completed by the
individual, i.e., solicited over the
telephone, the Privacy Act Statement
should be read to the individual and if
requested by the individual, a copy sent
to him/her. There is no requirement that
the individual sigre the Privacy Act
Statement.

(e) Format for Privacy Act Statement.
When forms are used to collect
information about individuals for a
system of records, the Privacy Act
Statement shall appear as follows (listed
in the order of preference):

) (1) Immediately below the title of the
orm,
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(2) Elsewhere on the front page of the
form (clearly indicating it is the Privacy
Act Statement),

(3) On the back of the-form with a
notation of its location below the title of
the form, or

(4) On a separate form which the
individual may keep.

§701.109 Access to records.

(a) Individual access to records. (1)
Right of access. Only individuals who
are subjects of records maintained in
systems of records and by whose
personal identifiers the records are
retrieved have the right of individual
access under this subpart and subpart G
of this part, unless they provide written
authorization for their representative to
act on their behalf. Legal ians or
parents acting on behalf of a minor child
also have the right of individual access
under this subpart and subpart G of this

art.
B (2) Notification of record’s existence.
Each naval activity shall establish
procedures for notifying an individual,
in response to his or her request, if a
system of records identified by him/her
contains a record pertaining to the
individual.

(3) Individual request for access.
Individuals shallrz?ldress requests for
access to records in systems of records
to the system manager or the office
designated in the Department of the
Navy compilation of system notices
(periodic Chief of Naval Operations
Notes (OPNAVNOTES) 5211, “Current
Privacy Act Issuances”).

(4) Verifying identity.

(i) An individual shall provide
reasonable verification of identity before
obtaining access to records.

(ii) When requesting records in
writing, naval activities may not insist
that a requester submit a notarized
signature. The courts have ruled that an
alternative method of verifying identity
must be established for individuals who
do not have access to notary services.
This alternative permits requesters to
provide an unsworn declaration that
states ““I declare under perjury or
penalty under the laws of the United
States of American that the foregoing is
true and correct.”
 (iii) When an individual seeks access
in person, identification can be verified
by documents normally carried by the
individual (i.e., identification card,
driver's license, or other license,

purposes).

(iv) When access is requested other
than in writing, identity may be verified
by the individual’s providing minimum
: denlifying data
und place of birth, or other information

necessary to locate the record sought. If
the information sought is sensitive,
additional identifying data may be
required. Telephonic requests should
not be honored.

(v) Allow an individual to be
accompanied by a person of his or her
choice when viewing the record;
however, require the individual to
provide written authorization to have
the record discussed in front of the
other person.

(vi) Do not deny access to an
individual who is the subject of the
record solely for refusing to divulge his
or her SSN, unless it is the only means
of retrieving the record or verifying
identity.

(vii) Do not require the individual to
explain why he or she is seeking access
to a record under this subpart and
subpart G of this part.

(viii) Only a designated denial
authority may deny access. The denial
must be in writing and contain the
information required by § 701.109(d).

(5) Blanket requests not honored. Do
not honor requests from individuals for
notification and/or access concerning all
Department of the Navy systems of
records. In these instances, notify the
individual that requests for notification
and/or access must be directed to the
appropriate system manager for the
particular record system being
requested, as indicated in the periodic
Chief of Naval Operations Notes
(OPNAVNOQOTES) 5211, “Current Privacy
Act Issuances™; and the request must
either designate the particular system of
records to be searched, or provide
sufficient information for the system
manager to identify the appropriate
system. Also, provide the individual
with any other information needed for
obtaining consideration of his or her

est.
m?(‘;) Granting individual access to
records.

(i) Grant the individual access to the
original record (or exact copy) without
any changes or deletions, other than
those made in accordance with
§701.113.

(ii) Grant the individual’s request for
an exact copy of the record, upon the
signed authorization of the individual,
and provide a copy to anyone
designated by the individual. In either
case, the copying fees may be assessed
to the individual pursuant to
§701.109(b).

(iii) If requested, explain any record
or portion of a record that is not
understood, as well as any changes or
deletions. ;

(7) Lllegible or incomplete records. Do
not deny an individual access solely
because the physical condition or

format of the record does not make it
readily available (i.e., when the record
is in a deteriorated state or on magnetic
tape). Either prepare an extract or
recopy the document exactly.

(Boncess by parents and legal
guardians.

(i) The parent of any minor, or the
legal guardian of any individual
declared by a court of competent
jurisdiction to be incompetent due to
physical or mental incapacity or age,
may obtain access to the record of the
minor or incompetent individual if the
parent or legal guardian is acting on
behalf or for the benefit of the minor or
incompetent. However, with respect to
access by parents and legal guardians to
medical records and medical
determinations about minors, use the
following procedures:

(A) In %he United States, the laws of
the state where the records are located
might afford special protection to
certain medical records (i.e., drug and
alcohol abuse treatment, and psychiatric
records). The state statutes might apply
even if the records are maintained by a
naval medical facility.

(B) For installations located outside
the U.S., the parent or legal guardian of
a minor shall be denied access if all four
of the following conditions are met:

(1) The minor at the time of the
treatment or consultation was 15, 18, or
17 years old;

(2) The treatment or consultation was
within a program authorized by law or
regulation to provide confidentiality to
the minor;

{3) The minor indicated a desire that
the treatment or consultation record be
handled in confidence and not
disclosed to a parent or guardian; and

{4) The parent or legal guardian does
not have the written authorization of the
minor or a valid court order granting
access.

(ii) A minor or incompetent has the
same right of access as any other
individual under this subpart and
subpart G of this part. The right of
access of the parent or legal guardian is
in addition to that of the minor or
incompetent.

(9) Access to information compiled in
reasonable anticipation of a civil
proceeding.

(i) An individual is not entitled under
this subpart and subpart G of this part
to access information compiled in
reasonable anticipation of a civil action
or proceeding.

1i) The term “civil action or
proceeding” includes quasi-judicial and
pre-trial judicial proceedings, as well as
formal litigation.

(iii) Section 701.109(9)(i) and (ii) do
not prohibit access to records compiled
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or used for purposes other than
litigation, nor prohibit access to systems
of records solely because they are
frequently subject to litigation. The
information must have been compiled
for the primary purpose of litigation.

(10) Personal notes or records not’
under the control of the Department of

he Navy.

(i) Certain documents under the
control of a Department of the Navy
employee and used to assist him/her in
performing official functions are not
considered Department of the Navy
records within the meaning of this
subpart and subpart G of this part.
These documents are not systems of
records that are subject to this subpart
and subpart G of this part, if they are:

(A) Maintained and discarded solely
at the discretion of the author;

(B) Created only for the author’s
personal conveniencs;

(C) Not the result of official direction
or encouragement, whether oral or
written; and

(D) Not shown to other persons for
any reason or filed in agency files.

11) Relationship between the Privacy
Act and FOIA. In some instances,
individuals requesting access to records
pertaining to themselves may not know
which Act to cite as the appropriate
statutory authority. The following
guidelines are to ensure that the
individuals receive the greatest degree
of access under both Acts:

(i) Access requests that specifically
state or reasonably imply that they are
made under 5 U.S.C. 552 (1988) as
amended by the Freedom of Information
Reform Act of 1986, are processed under
Secretary of the Navy Instruction
5720.42E, “Department of the Navy
Freedom of Information Act Program.”

(ii) Access requests that specifically
state or reasonably imply that they are
made under 5 U.S.C. 552a are processed
under this subpart and subpart G of this

art. 3
3 (iii) Access requests that cite both 5
U.S.C. 552a, as amended by the
Computer Matching Act of 1988 and 5
U.S.C. 552 (1988) as amended by the
Freedom of Information Reform Act are
processed under the Act that provides
the greater degree of access. Inform the
requester which instruction was used in
granting or denying access.

(iv) Do not penalize the individual
access to his or her records otherwise
releasable under 5 U.S.C. 552a and
periodic Chief of Naval Operations
Notes (OPNAVNOTESs) 5211, “Current
Privacy Act Issuances”, simply because
he or she failed to cite the appropriate
statute or instruction.

(12) Time Limits. Acknowledge
requests for access made under Privacy

Act or this subpart and subpart G of this
part within 10 working days after
receipt, and advise the requester of your
decision to grant/deny access within 30
working days.

(b) Reproduction fees. Normally, only
one copy of any record or document
will be provided. Checks or money
orders for fees should be made payable
to the Treasurer of the United States and
deposited to the miscellaneous receipts
of the treasury account maintained at
the finance office servicing the activity.

(1) Fee schedules shall include only
the direct cost of reproduction and shall
not include costs of:

(i) Time or effort devoted to searching
for or reviewing the record by naval
personnel;

(ii) Fees not associated with the actual
cost of reproduction;

(iii) Producing a copy when it must be
provided to the individual without cost
under another regulation, directive, or
law;

(iv) Normal postage;

(v) Transportation of records or
personnel; or

(vi) Producing a copy when the
individual has requested only to review
the record and has not requested a copy
to keep, and the only means of allowing
review is to make a copy (e.g., the
record is stored in a computer and a
copy must be printed to provide
individual access, or the naval activity
does not wish to surrender temporarily
the original record for the individual to
review),

(2) Fee schedules.

(i) Office copy (per gaie) ............ $.10

(ii) Microfiche (per fiche)............ $.25

(3) Fee waivers. Waive fees
automatically if the direct cost of
reproduction is less than $15, unless the
individual is seeking an obvious
extension or duplication of a previous
request for which he or she was granted
a waiver. Decisions to waive or reduce
fees that exceed $15 are made on a case-
by-case basis,

(c) Denying individual access. (1)
Deny the record subject access to
requested record only if it was compiled
in reasonable anticipation of a civil
action or proceeding or is in a system of
records that has been exempt from the
access provisions of § 701.113.

(2) Deny the individual access only to
those portions of the record for which
the denial will serve a legitimate
government purpose. An individual
may be refused access for failure to
comply with established procedural
requirements, but must be told the
specific reason for the refusal and the

_ proper access procedures.

(3) Deny the individual access to his

.or her medical and psychological

records if it is determined that access
could have an adverse affect on the
mental or physical health of the
individual. This determination normally
should be made in consultation with a
medical practitioner. If it is medically
indicated that access could have an
adverse mental or physical effect on the
individual, provide the record to a
medical practitioner named by the
individual, along with an explanation of
why access without medical supervision
could be harmful to the individual. In
any case, do not require the named
medical practitioner to request the
record for the individual. If, however,
the individual refuses or fails to
designate a medical practitioner, access
shall be refused. The refusal is not
considered a denial for reporting
pu?oses under the Privacy Act.

(d) Notifying the individual. Written
denial of access must be given to the
individual. The denial letter shall
include;

(1) The name, title, and signature of
a designated denial authority;

(2) The date of the denial;

(3) The specific reason for the denial,
citing the appropriate subsections of 5
U.S.C. 552a or this subpart and subpart
G of this part authorizing the denial;

(4) The individual’s right to appeal
the denial within 60 calendar days of
the date the notice is mailed; and

(5) The title and address of the review
authority.

§701.110 Amendment of records.

(a) Individual review and amendment.
Encourage individuals to review
periodically, the information
maintained about them in systems of
records, and to avail themselves of the
amendment procedures established by
this subpart and subpart G of this part.

(1) Right to amend. An individual
may request to amend any record
retrieved by his or her personal
identifier from a system of records,
unless the system has been exempt from
the amendment procedures under this
subpart. Amendments under this
subpart and subpart G of this part are
limited to correcting factual matters, not
matters of opinion (i.e., information
contained in evaluations of promotion
potential or performance appraisals).
When records sought to be amended are
covered by another issuance, the
administrative procedures under that
issuance must be exhausted before using
the Privacy Act. In other words, the
Privacy Act may not be used to avoid
the administrative procedures required
by the issuance actually covering the
records in question.

(2) In writing. Amendment requests
shall be in writing, except for routine




Federal Register / Vol. 59, No. 214 / Monday, November 7, 1994 / Rules and Regulations

55357

administrative changes, such as change
of address.

(3) Content of amendment request. An
amendment request must include a
description of the information to be
amended; the reason for the
amendment; the type of amendment
action sought (i.e., deletion, correction,
or addition); and copies of available
documentary evidence supporting the
request.

(b) Burden of proof. The individual
must provide adequate support for the
request.

(c) Verifying identity. The individual
may be required to provide
identification to prevent the inadvertent
or intentional amendment of another's
record. Use the verification guidelines
provided in § 701.109(a)(4).

(d) Limits on amending judicial and
quasi-judicial evidence and findings.
This subpart and subpart G of this part
do not permit the alteration of evidence
sresented in the course of judicial or
quasi-judicial proceedings.
Amendments to such records must be
made in accordance with procedures
established for such proceedings. This
subpart and subpart G of this part do not

rermit a collateral attack on a judicial
or quasi-judicial finding; however, this
subpart and subpart G of this part may

e used to challenge the accuracy of
recording the finding in a system of
records.

(e) Standards for amendment request
determinations. The record which the
individual requests to be amended must
meet the recordkeeping standards
established in § 701.105. The record
must be accurate, relevant, timely,

omplete, and necessary. If the record in
its present state does not meet each of
1e criteria, grant the amendment
tequest to the extent necessary to meet
em.

(f) Time limits. Within 10 working
flays of receiving an amendment
fequest, the systems manager shall
provide the individual a written
Bcknowledgement of the request. If
action on the amendment request is

ompleted within the 10 working days
and the individual is so informed, no
separate acknowledgment is necessary.
he acknowledgment must clearly
identify the request and advise the
ndividual when to expect notification
bf the completed action. Only under
xceptional circumstances should more
han 30 working days be required to
tomplete the action on an amendment
equest. :

(g) Granting an amendment request in

hole or in part. (1) Notify the
equester. To the extent the amendment
equest is granted, the systems manager

shall notify the individual and make the
appropriate amendment.

(2) Notify previous recipients. Notify
all previous recipients of the
information (as reflected in the
disclosure accounting record) that the
amendment has been made and provide
each a copy of the amended record.
Recipients who are known to be no
longer retaining the record need not be
advised of the amendment. If it is
known that other naval activities, DoD
components, or Federal agencies have
been provided the information that now
requires amendment, or if the
individual requests that these agencies
be notified, provide the notification of
amendment even if those activities or
agencies are not listed on the disclosure
accounting form.

(1) Denying an amendment request in
whole or in part. If the amendment
request is denied in whole or in part,
promptly notify the individual in
writing. Include in the notification to
the individual the following:

(1) Those sections of 5 U.S.C. 552a or
this subpart and subpart G of this part
upon which the denial is based;

(2) His or her right to appeal to the
head of the activity for an independent
review of the initial denial;

(3) The procedures for requesting an
appeal, including the title and address
of the official to whom the appeal
should be sent; and

(4) Where the individual can receive
assistance in filing the appeal.

(i) Requests for amending OPM
records. The records in an OPM
government-wide system of records are

- only temporarily in the custody of naval

activities. Requests for amendment of
these records must be processed in
accordance with OPM Regulations and
the Federal Personnel Manual. The
denial authority may deny a request, but
all denials are subject to review by the
Assistant Director for Workforce
Information, Personnel Systems
Oversight Group, Office of Personnel
Management, 1900 E Street, NW,
Washington, DC 20415.

(j) Individual’s statement of
disagreement. (1) If the review authority
refuses to amend the record as
requested, the individual may submit.a
concise statement of disagreement
listing the reasons for disagreeing with
the refusal to amend.

(2) If possible, incorporate the
statement of disagreement into the
record. If that is not possible, annotate
the record to reflect that the statement
was filed and maintain the statement so
that it can be readily obtained when the
disputed information is used or
disclosed.

(3) Furnish copies of the statement of
disagreement to-all individuals listed on
the disclosure accounting form (except
those known to be no longer retaining
the record), as well as to all other
known holders of copies of the record.

(4) Whenever the Eisputed
information is disclosed for any
purpose, ensure that the statement of
disagreement also is used or disclosed.

(kﬁ;epamnent of the Navy statement
of reasons. (1) If the individual files a
statement of disagreement, the naval
activity may file a statement of reasons
containing a concise summary of the
activity's reasons for denying the
amendment request.

(2) The statement of reasons shall
contain only those reasons given to the
individual by the appellate official and
shall not contain any comments on the
individual’s statement of disagreement.

(3) At the discretion of the naval
activity, the statement of reasons may be
disclosed to those individuals,
activities, and agencies that receive the
statement of disagreement.

§701.111 Privacy Act appeals.

(a) How to file an appeal. The
following guidelines shall be followed
by individuals wishing to appeal a
denial of notification, access, or
amendment of records.

(1) The appeal must be received by
the cognizant review authority (i.e.,
ASN (M&RA), NJAG, OGC, or OPM)
within 60 calendar days of the date of
the res onsg.

(2) The appeal must be in writing and
requestérs should provide a copy of the
denial letter and a statement of their
reasons for seeking review.

(b) Time of receipt. The time limits for
responding to an appeal commence
when the appeal reaches the office of
the review authority having jurisdiction
over the record. Misdirected appeals
should be referred expeditiously to the
proper review authority:.

(c) Review authorities. ASN (M&RA),
NJAG, and OGC are authorized to
adjudicate appeals made to SECNAV.
NJAG and OGC are further authorized to
delegate this authority to & designated
Assistant NJAG and the Principal
Deputy General or Deputy General
Counsel, respectively, under such terms
and conditions as they deem
appropriate.

1) If the record is from a civilian
Official Personnel Folder or is contained
on any other OPM forms, send the
appeal to the Assistant Director for
Workforce Information, Personnel
Systems and Oversight Group, Office of
Personnel Management, 1900 E Street,
NW, Washington, DC 20415. Records in
all systems of records maintained in
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accordance with the OPM government-
wide systems notices are only in the
temporary custody of the Department of
the Navy.

(2) If the record pertains to the
employment of a present or former Navy
and Marine Corps civilian employee,
such as Navy or Marine Corps civilian
personnel records or an employee’s
grievance or appeal file, to the General
Counsel, Navy Department, Washington,
DC 20360-5110.

(3) If the record pertains to a present
or former military member's fitness
reports or performance evaluations to
the Assistant Secretary of the Navy
(Manpower and Reserve Affairs}, Navy
Department, Washington, DC 20350-
1000.

(4) All other records dealing with
present or former military members to
the Judge Advocate General, Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400.

~ (d) Appeal procedures. (1) If the
appeal is granted, the review authority
shall advise the individual that his or
her appeal has been granted and provide
access to the record being sought.

(2) If the appeal is denied totally or in
part, the appellate authority shall advise
the reason(s) for denying the appeal,
citing the appropriate subsections of 5
U.S.C. 552a or this subpart and subpart
G of this part that apply; the date of the
appeal determination; the name, title,
and signature of the appellate authority;
and a statement informing th%requester
of his or her right to seek judicial relief
in the Federal District Court.

(e) Final action, time limits and
documentation. (1) The written appeal
notification granting or denying access
is the final naval activity action on the
initial request for access.

(2) All appeals shall be processed
within 30 working days of receipt,
unless the appellate authority finds that
an adequate review cannot be
completed within that period. If
additional time is needed, notify the
applicant in writing, explaining the
reason for the delay and when the
appeal will be completed.

(f) Denial of appeal by activity’s
failure to act. An individual may
consider his or her appeal denied if the
appellate authority fails to:

(1) Take final action on the appeal
within 30 working days of receipt when
no extension of time notice was given;
or

(2) Take final action within the period
established by the notice to the
appellate authority of the need for an
extension of time to complete action on

the appeal.

§701.112 Disclosure of records.

(a) Conditions of disclosure. (1) 5
U.S.C. 552a prohibits an agency from
disclosing any record contained in a
system of records to any person or
agency, except when the record subject
gives written consent for the disclosure
or when one of the 12 conditions listed
below in this subsection applies.

(2) Except for disclosures made under
5 U.S.C. 552 (1988) as amended by the
Freedom of Information Reform Act of
1986 and Secretary of the Navy
Instruction 5720.42E, “Department of
the Navy Freedom of Information Act
Program,” before disclosing any record
from a system of records fo any
recipient other than a Federal agency,
make reasonable efforts to ensure the
record is accurate, relevant, timely, and
complete for Department of the Navy

urposes. Records discovered to have
n improperly filed in the system of
records should be removed before
disclosure.

(i) If validation cannot be obtained
from the record itself, the naval activity
may contact the record subject (if
reasonably available) to verify the
accuracy, timeliness, completeness, and
relevancy of the information.

(ii) If validation cannot be obtained
from the record and the record subject
is not reasonably available, advise the
recipient that the information is
believed to be valid as of a specific date
and reveal any factors bearing on the
validity of the information.

(b) Nonconsensual disclosures. 5
U.S.C. 552a provides 12 instances when
a record in a system of records may be
disclosed without the written consent of
the record subject:

(1) Disclosures within the Department
of Defense. For purposes of disclosing
records, the Department of Defense is
considered a single agency; hence, a
record may be disclosed to any officer
or employee in the Department of
Defense (including private contractor
personnel who are engaged to perform
services needed in connection with the
operation of a system of records for a
DoD component), who have a need for
the record in the performance of their
duties, provided this use is compatible
with the purpose for which the record
is maintained. This provision is based
on the “need to know” concept.

(i) For example, this may include
disclosure to personnel managers,
review boards, discipline officers,
courts-martial personnel, medical
officers, investigating officers, and
representatives of the Judge Advocate
General, Auditor General, Naval
Inspector General, or the Naval
Investigative Service, who require the
information in order to discharge their

official duties, Examples of personnel
outside the Department of the Navy who
may be included are: Personnel of the
Joint Staff, Armed Forces Entrance and
Examining Stations, Defense
Investigative Service, or the other
military departments, who require the
information in order to discharge an
official duty.

(ii) It may also include the transfer of
records between naval components and
non-DoD agencies in connection with
the Personnel Exchange Program (PEP)
and interagency support agreements.
Disclosure accountings are not required
for intra-agency disclosure and
disclosures made in connection with
interagency support agreements or the
PEP. Although some disclosures
authorized by this paragraph might also
meet the criteria for disclosure under
other exceptions specified in the
following paragraphs of this section,
they should be treated under this
paragraph for disclosure accounting

oses.

(2) Disclosures required by the FOIA.

(i) A record must be disclosed if
required by 5 U.S.C. 552 (1988) as
amended by the Freedom of Information
Reform Act of 1986, which is
implemented by Secretary of the Na
Instruction 5720.42E, “Department o
the Navy Freedom of Information Act
Program.”

(i1) 5 U.S.C. 552 (1988) as amended by
the Freedom of Information Reform Act
of 1986 and Secretary of the Navy
Instruction 5720.42E, “Department of
the Navy Freedom of Information Act
Program” require that records be made
available to any person requesting them
in writing, unless the record is exempt
from disclosure under one of the nine
FOIA exemptions. Therefore, if a record
is not exempt from disclosure, it must
be provided to the requester. 1

(iii) Certain records, such as |
personnel, medical, and similar files,
are exempt from disclosure under
exemption (b)(6) of 5 U.S.C. 552 (1988) |
as amended by the Freedom of
Information Act Reform Act of 1986.
Under that exemption, disclosure of
information pertaining to an individual
can be denied only when the disclosure

‘would be a clearly unwarranted

invasion of personal privacy. The first
step is to determine whether a viable
personal privacy interest exists in these
records involving an identifiable living
person. The second step is to consider
how disclosure would benefit the
general public'in light of the content
and context of the information in
question. The third step is to determine
whether the identified public interests
qualify for consideration. The fourth
step is to balance the personal privacy
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interests against the qualifying public
interest. Numerous factors must be
considered such as: The nature of the
information to be disclosed (i.e., Do
individuals normally have an
expectation of g:ivacy in the type of
information to be disclosed?);
importance of the public interest served
by the disclosure and probability of
further disclosure which may result in
an unwarranted invasion of privacy;
relationship of the requester to the
public interest being served;
newsworthiness of the individual to
whom the information pertains (i.e.,
high ranking officer, public figure);
degree of sensitivity of the information
from the standpoint of the individual or

the individual’s family, and its potential -

for being misused to the harm,
embarrassment, or inconvenience of the
individual or the individual’s family;
the passage of time since the event
which is the topic of the record (i.e., to
disclose that an individual has been
arrested and is being held for trial by
court-martial is normally permitted,
while to disclose an arrest which did
not result in conviction might not be
permitted after the passage of time); and
the degree to which the information is
already in the public domain or is
already known by the particular
requester,

éi v) Records or information from
investigatory records, including
personnel security investigatory records,
are exempt from disclosure under the
broader standard of “an unwarranted
invasion of personal privacy” found in
exemption (b){7)(C) of 5 U.S.C. 552. This
broader standard applies only to records
or information compiled for law
enforcement purposes.

(v) A disclosure under 5 U.S.C. 552
about military members must be in
accordance with Secretary of the Navy
Instruction 5720.42E, “Department of
the Navy Freedom of Information Act
Program'!, but the following information
normally may be disclosed from
military personnel records (except for
those personnel assigned to sensitive or
routinely deployable units, or located in
a foreign territory), without a clearly
unwarranted invasion of personal
{wrivacy: Full name, rank, date of rank,
)ase pay, past duty stations, present
duty station and future duty station (if
finalized), unless the stations have heen
determined by the Department of the

\avy to be sensitive, routinely
leployable, or located in a foreign
erritory, office or duty telephone
umber, source of commission,
romotion sequence number, awards
nd decorations, attendance at
rofessional military schools, and duty
tatus at any given time.

”~

(vi) The following information
normally may be disclosed from civilian
employee records about CONUS
employees: Full name, present and past
position titles and occupational series,
present and past grades, present and
past annual salary rates (including
performance awards or bonuses,
incentive awards, merit pay amount,
Meritorious and Distinguished
Executive Ranks, and allowances and
differentials), past duty stations, present
duty station and future duty station (if
finalized), including room numbers,
shop designations, or other identifying
information regarding buildings or
places of employment, unless the duty
stations have been determined by the
Department of the Navy to be sensitive,
routinely deployable, or located in a
foreign territory, position descriptions,
identification of job elements, and those
performance standards (but not actual
performance appraisals) that the
disclosure of which would not interfere
with law enforcement programs or
severely inhibit Department of the Navy
effectiveness.

(viii) Disclosure of home addresses

and home telephone numbers normally -

is considered a clearly unwarranted
invasion of personal privacy and is
prohibited. However, they may be
disclosed if the individual has
consented to the disclosure; the
disclosure is required by the FOIA; the
disclosure is required by another law,
such as 42 U.S.C. 653, which provides
assistance to states in locating parents
who have defaulted on child support
payments, or the collection of alimony,
and to state and local tax authorities for
the purpose of enforcing tax laws.
However, care must be taken prior to
release to ensure that a written record is
prepared to document the reasons for
the release determination.

(A) When compiling home addresses
and telephone numbers, the individual
may be offered the option of authorizing
disclosure of the information without
further consent for specific purposes,
such as locator services. In that case, the
information may be disclosed for the
stated purpose without further consent.
If the information is to be disclosed for

_ any other purpose, a signed consent

permitting the additional disclosure
must be obtained from the individual.
(B) Before listing home addresses and
telephone numbers in Department of the
Navy telephone directories, give the
individual the opportunity to refuse
such a listing. If the individual requests
that the home address or telephone
number not be listed in the directory, do
not assess any additional fee associated
with maintaining an unlisted nimber

for government-owned telephone
services.

(C) The sale or rental of lists of names
and addresses is prohibited unless such
action is specifically authorized by
Federal law. This does not prohibit the
disclosure of names and addresses made
under Secretary of the Navy Instruction
5720.42E, “Department of the Navy
Freedom of Information Act Program.”

(D) In response to FOIA requests,
information concerning special and
general courts-martial results (e.g.,
records of trial) are releasable. However,
information regarding summary courts-
martial and non-judicial punishment are
generally not releasable. The balancing
of interests must be done. It is possible
that in a particular case, information
regarding non-judicial punishment
should be disclosed pursuant to a FOIA
request (i.e., the facts leading to a
nonjudicial punishrnent are particularly
newsworthy or the case involves a
senior official abusing the public trust
through office-related misconduct, such
as embezzlement). Announcement of
nonjudicial punishment dispositions
under JAGMAN, subsection 0107, is a
proper exercise of command authority
and not a release of information under
FOIA or this subpart and subpart G of
this part. Exceptions to this policy must
be coordinated with CNO (N09B30) or
CMC (MI-3) prior to responding to
requesters, including all requests for
this type of information from members
of Congress.

(3) Disclosures for established routine
uses.

(i) Records may be disclosed outside
the Department of the Navy if the
disclosure is for an established routine
use.

(ii) A routine use shall:

(A) Be compatible with and related to
the purpose for which the record was
created;

(B) Identify the persons or
organizations to whom the record may
be disclosed;

(C) Identify specifically the uses for
which the information may be
employed by the receiving person or
organization; and

D) Have been published previously
in the Federal Register.

(iii) A routine use shall be established
for each user of the information outside
the Department of the Navy who needs
the information for an official purpose.

(iv) Routine uses may be established,
discontinued, or amended without the
consent of the individuals to whom the
records pertain. However, new and
amended routine uses must be
published in the Federal Register at
least 30 days before the information may
be disclosed under their provisions.
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(v) In addition to the routine uses Records Center is considered the agent (ii) A record also may be disclosed to
established by the Department of the of Department of the Navy and the any committee, subcommittee, or joint
Navy for each system of records, disclosure is made under committee of Congress if the disclosure
common “Blanket Routine Uses,"" §701.112(b)(1). pertains to a matter within thg o
applicable to all record systems e (7) Disclosures when requested for lefgti}s;lative or investi%z::tci‘ve jurisdiction
maintained with the Department of the  law enforcement purposes. of the committee, subcommittee, or joint
Navy, have been established. These (i) A record may be disclosed to committee.

“Blanket Routine Uses” are published at another agency or an instrumentality of (iii) Disclosure may not be made to a
the beginning of the Department of the  any governmental jurisdiction within or Member of Congress requesting in his or
Navy's Federal Register compilation of  under the control of the U.S. foracivil  her individual capacity. However, for
record systems notices rather than at or criminal law enforcement activity it = Members of Congress making inquiries
each system notice and are also (A) The civil or criminal law on behalf of individuals who are
reflected in periodic Chief of Naval enforcement activity is authorized by subjects of records, a “Blanket Routine
Operations Notes (OPNAVNOTESs) 5211, law (federal, state or local); and Use” has been established to permit
“‘Current Privacy Act Issuances.” Unless  (B) The head of the agency (or hisor  disclosures to individual Members of

a system notice specifically excludesa  her designee) has made a written Congress, -

system of records from a ‘Blanket request to the naval activity specifying (A) When responding to a

Routine Use,” all “Blanket Routine the particular record or portion desired  congressional inquiry made on behalf of
Uses” f}pxﬁly to that system. and the law enforcement purpose for a constituent by whose identifier the
_(vi) If the recipient has not been which it is sought. record is retrieved, there is no need to
identified in the Federal Register or if (ii) Blanket requests for any and all verify that the individual has authorized
the recipient, though identified, intends  records pertaining to an individual shall the disclosure to the Member of

to employ the information for a purpose ot be honored. The requesting agency ~ Congress.

not published in the Federal Register, st specify each record or portion (B) The oral or written statement of a
the written consent of the individualis  jesjred and how each relates to the Congressional staff member is sufficient
required before the disclosure can be authorized law enforcement activity. to establish that a request has been
made. (iii) If a naval activity discloses a received from the individual to whom

(4) Disclosures to the Bureau of the record outside the Department of the record pertains.
gﬁﬁx'o¥&i'd££:§ ?:r(::ﬂ%s:; ;ofthe Defense for law enforcement purposes (gl lllt;tlfhe ;:onsti:ﬁen(; ux;x?mt{ly is t;;!ald?

. without the individual's consent and on of an indivi other the
planning or carrying out a census, without an adequate written request, the record subject, provide the Member of
survey, or related activities authorized ;¢ josure must be under an established  Congress only that information
by 13 U.S.C. 8. istical h routine use, such as the “Blanket releasable under 5 U.S.C. 552. Advise
or(fgpgﬁ;;migsﬁxga dirse;:slzi:eil Routine Use"’ for law enforcement. the Member of Cong‘;ess bthat the writte(r;

A SR (iv) Disclosure to foreign law consent of the record subject is require
:_g = m‘g’ lieffn for statistical research or ¢ coment agencies is xgl’;t governed by before additional information may be
) Prloeo thoiadjodinre, e s el A et b Bl oy R
TApn h&s P xmded %deq‘l: altlebwntts:(ril established “Blanket Routine Uses,” disclosure to the Member of Congress
S e S LI eon S Hhe routine uses published in the individual unless the Congressional office
solely ‘for'stagsucal Pegearch o7 record system notice, or to other specifically requests it be done.
& i?)rt -ﬁ"% :eI::ords o teana bttt o governing authority. (10) Disclosures to the Comptroller
: PP (8) Disclosure to protect the health or  General for the General Accounting
fo;g:; %l;;tc?:sﬁ:: :;‘{ﬁgt;fzu*g,‘f;‘,"d“als' safety of an individual. Disclosure may  Office (GAQO). Records may be disclosed
Archives and Records Administration.  Pe made under emergency conditions to the Comptroller General of the U.S.,

(i) Records may be disclosed to the involving circumstances affecting the or authorized representative, in the
National Archives and Records health and safety of an individual (i.e.,  course of the performance of the duties
Administration for evaluation to when the time required to obtain the of the GAO.
determine whether the records have consent of the individual to whom the (11) Disclosures under court orders.
sufficient historical or other value to records pertain might result in a delay (i) Records may be disclosed under
warrant preservation by the Federal which could impair the health orsafety the order of a court of competent
government. If preservation is of a person) provided notification of the jurisdiction.
warranted, the records will be retained ~ disclosure is sent to the record subject. (ii) When a record is disclosed under
by the National Archives and Record Sending the notification to the last this provision and the compulsory legal
Administration, which becomes the known address is sufficient. In instances process becomes a matter of public
official owner of the records. where information is requested by record, make reasonable efforts to notify

(ii) Records may be disclosed to the telephone, an attempt will be made to the individual to whom the record
National Archives and Records verify the inquirer's and medical pertains. Notification sent to the last
Administration to carry out records facility's identities and the caller’s known address of the individual is
management inspections required by telephone number. The requested sufficient. If the order has not yet
Federal law. information, if then considered become a matter of public record, seek

(i1i) Records transferred to a Federal appropriate z_md of an emergency nature, to be advised as to when it will become
Records Center operated by the National may be provided by return call. public. Neither the identity or the party
Archives and Records Administration (9) Disclosures to Congress. to whom the disclosure was made nor
for storage are not within this category. (i) A record may be disclosed to either the purpose of the disclosure shall be
Those records continue to be House of Congress at the request of made available to the record subject
maintained and controlled by the either the Senate or House of unless the court order has become a
transferring naval activity. The Federal - Representatives as a whole. matter of public record.
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(iii) The court order must bear the
signature of a federal, state, or local
judge. Orders signed by court clerks or
attorneys are not deemed to be orders of
a court of competent jurisdiction. A
photacopy of the order, regular on its
face, will be sufficient evidence of the
court’s exercise of its authority of the
minimal requirements of SECNAVINST
5820.8A 9, “Release of Official
Information for Litigation Purposes and
Testimony by Department of the Navy
Personnel.”

(12) Disclosures to consumer
reporting agencies. Certain information
may be disclosed to consumer reporting
agencies (i.e., credit reference _
companies such as TRW and Equifax,
etc.) as defined by the Federal Claims
Collection Act of 1866 (31 U.S.C. 952d).
Under the provisions of that Act, the
following information may be disclosed
to a consumer reporting agency:

(i) Name, address, taxpayer
identification number {SSN), and cther
information necessary to establish the
identity of the individual;

(ii) The amount, status, and history of
the claim; and

(iii) The agency or program under
which the claim arose. 31 U.S.C. 952d
specifically requires that the Federal
Register notice for the system of records
from which the information will be
disclosed indicate that the information
may be disclosed to a consumer
reporting agency.

(c) Disclosures to commercial
enterprises. Records may be disclosed to
commercial enterprises only under the
criteria established by Secretary of the
Navy Instruction 5720.42E and 42
U.S.C. 653, Parent Locator Service for
Enforcement of Child Support.

(1) Any information required to be
disclosed by Secretary of the Navy
Instruction 5720.42E and 42 U.S.C. 653,
Parent Locator Service for Enforcement
of Child Support may be disclosed to a
requesting commercial enterprise.

(2) Commercial enterprises may
present a consent statement signed by
the individual indicating specific
conditions for disclosing information
from a record. Statements such as the
following, if signed by the individual,
are considered sufficient to authorize

e disclosure: I hereby authorize the
Department of the Navy to verify my

SN or other identifying information
and to disclose my home address and
telephone number to authorized
representatives of (name of commercial

enterprise) to be used in connection
with my commercial dealings with that

°Copies available from the Judge Advocate
eneral, Navy Department, (Code 34), 200 Stovall
Street, Alexandria, VA 22332-2400.

enterprise. All information furnished
will be used in connection with my
financial relationship with (name of
commercial enterprise).

(3) When a consent statement as
described in the preceding subsection is
presented, provide the information to
the commercial enterprise, unless the
disclosure is prohibited by another

ulation or Federal law.

4) Blanket consent statements that do
not identify the Department of Defense
or Department of the Navy, or that do
not specify exactly the information to be
disclosed, may be honored if it is clear
that the individual, in signing the
consent statement, was seeking a
personal benefit (i.e., loan for a house or
automobile) and was aware of the type
of information necessary to obtain the
benefit sought.

(5) Do not honor requests from
commercial enterprises for official
evaluations of personal characteristics
such as personal financial habits.

(d) Disclosure of Health Care Records
to the Public. This paragraph applies to
disclosure of information to the news
media and the public concerning
individuals treated or hospitalized in
Department of the Navy medical
facilities and, when the cost of care is
paid by the Department of the Navy, in
non-Federal facilities.

(1) Disclosures without the
individual's consent. Normally, the
following information may be disclosed
without the individual's consent:

(i) Information required to be released
by Secretary of the Navy Instruction
5720.42E and OPM Regulations and the
Federal Personnel Manual, as well as
the information listed in
§ 701.112(b)(2)(v) for military personnel
and in § 701.112(b)(2).

(ii) For civilian employees; and

(iii) General information concerning
medical conditions, i.e., date of
admission or disposition; present
medical assessment of the individual’s
condition if the medical practitioner has
volunteered the information, i.e., the
individual’s condition presently is
(stable) (good) (fair) (serious) (critical),
and the patient is (conscious) (semi-
conscious) (unconscious).

(2) Disclosures with the individual’s
consent. With the individual's informed
consent, any information about the
individual may be disclosed. If the
individual is a minor or has been
declared incompetent by a court of
competent jurisdiction, the parent of the
minor or appointed legal guardian of the
incompetent may give consent on behalf
of the individual,

(e) Disclosure of Personal Information
on Group/Bulk Orders. Do not use

* personal information including

complete SSNs, home addresses and
phone numbers, dates of birth, etc., on
group/bulk orders. This personal
information should not be posted on
lists that everyone listed on the orders
sees. Such a disclosure of personal
information violates the Privacy Act and
this subpart and subpart G of this part.

(f) Disclosure Accounting. Keep an
accurate record of all disclosures made
from a record (including those made
with the consent of the individual)
except those made to DoD personnel for
use in performing their official duties;
and those made under the FOIA.
Disclosure accounting is to permit the
individual to determine what agencies
or persons have been provided
information from the record, enable
Department of the Navy activities to
advise prior recipients of the record of
any subsequent amendments or
statements of dispute concerning the
record, and provide an audit trial of
Department of the Navy's compliance
with 5 U.S.C. 552a.

(1) Disclosure accountings shall
contain the date of the disclosure; a
description of the information
disclosed; the purpose of the disclosure;
and the name and address of the person
or agency to whom the disclosure was
made.

(2) The record subject has the right of
access to the disclosure accounting
except when the disclosure was made at
the request of a civil or criminal law
enforcement agency under
§701.112(b)(7); or when the system of
records has been exempted from the
requirement to provide access to the
disclosure accounting.

(g) Methods of disc%osure accounting.
Since the characteristics of various
records maintained within the
Department of the Navy vary widely, no
uniform method for keeping disclosure
accountings is prescribed. The primary
criteria are that the selected method be
one which will:

(1) Enable an individual to ascertain
what persons or agencies have received
disclosures pertaining to him/her;

(2) Provide a basis for informing
recipients of subsequent amendments or
statements of dispute concerning the
record; and

(3) Provide a means to prove, if
necessary that the activity has complied
with the requirements of 5 U.S.C, 552a
and this subpart and subpart G of this

art.
v (h) Retention of Disclosure
Accounting. Maintain a disclosure
accounting of the life of the record to
which the disclosure pertains, or 5 years
after the date of the disclosure,
whichever is longer. Disclosure
accounting records are normally
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maintained with the record, as this will
ensure compliance with § 701.112(f).

§701.113 Exemptions.

(a) Using exemptions. No system of
records is automatically exempt from all
provisions of 5 U.5.C. 552a. A system of
records is exempt from only those
provisions of § U.5.C. 552a that are
identified specifically in the exemption
rule for the system. Subpart G of this
part contains the systems designated as
exempt, the types of exemptions
claimed, the authoritv and reasons for
invoking the exemptions and the
provisions of 5 U.S.C. 552a from which
each system has been exempt.
Exemptions are discretionary on the
part of Department of the Navy and are
not effective until published as a final
rule in the Federal Register. The naval
activity maintaining the system of
records shall make a determination that
the system is one for which an
exemption may be established and then
propose an exemption rule for the
system. Submit the proposal to CNO
(N09B30) for approval and publication
in the Federal Register.

(b) Types of exemptions. There are
two types of exemptions permitted by 5
U.S.C. 552a.

(1) General exemptions. Those that
authorize the exemption of a system of
records from all but specifically
identified provisions of 5 U.S.C. 552a.

(2) Specific exemptions. Those that
allow a system of records to be exempt
from only a few designated provisions
of 5 U.S.C. 552a.

(c) Establishing exemptions. (1) 5
U.8.C. 552a authorizes the Secretary of
the Navy to adopt rules designating
eligible systems of records as exempt
from certain requirements. The
Secretary of the Navy has delegated the
CNO (N09B30) to make a determination
that the system is one for which an
exemption may be established and then
propose and establish an exemption rule
for the system. No system of records
within Department of the Navy shall be
considered exempt until the CNO
(N0SB30) has approved the exemption
and an exemption rule has been
published as a final rule in the Federal
Register. A system of records is exempt
from only those provisions of 5 U.S.C.
552a that are identified specifically in
the Department of the Navy exemption
rule for the system.

(2) No exemption may be established
for a system of records until the system
itself has been established by publishing
a notice in the Federal Register, at least
30 days prior to the effective date,
describing the system. This allows
interested persons an opportunity to
comment. An exemption may not be

used to deny an individual access to
information that he or she can obtain
under Secretary of the Navy Instruction
5720.42E, "Department of the Navy
Freedom of Information Act Program."

(d) Exemption for classified material.
All systems of records maintained by
the Department of the Navy shall be
exempt under section (k)(1) of 5 U.S.C.
552a, to the extent that the systems
contains any information properly
classified under E.O. 12356 and that is
required by that E.O. to be kept secret
in the interest of national defense or
foreign policy. This exemption is
applicable to parts of all systems of
records including those not otherwise
specifically designated for exemptions
herein which contain isolated items of
properly classified information.

ote: Department of the Navy Privacy
Act systems of records which contain
classified information gutomatically
qualify for a (k)(1) exemption, without
establishing an exemption rule.

(e) Exempt records in nonexempt
systems. (1) An exemption rule applies
to the system of records for which it was
established. If a record from an exempt
system is incorporated intentionally
into a system that has not been exempt,
the published notice and rules for the
nonexempt system will apply to the
record and it will not be exempt from
any provisions of 5 U.S.C. 552a.

é A record from one component's
(i.e., Department of the Navy) exempted
system that is temporarily in the
possession of another component (i.e.,
Army) remains subject to the published
system notice and rules of the
originating component’s (i.e.,
Department of the Navy). However, if
the non-originating component
incorporates the record into its own
system of records, the published notice
and rules for the system into which it
is incorporated shall apply. If that
system of records has not been
exempted, the record shall not be
exempt from any provisions of 5 U.S.C.
552a,

(3) A record accidentally misfiled into
a system of records is governed by the
published notice and rules for the
system of records in which.it actually
should have been filed.

(f) General exemptions— (1) Central
Intelligence Agency (CIA). The
Department of the Navy is not
authorized to establish an exemption for
records maintained by the CIA under
subsection (j)(1) of 5 U.S.C. 552a.

(2) Law enforcement. (i) The general
exemption provided by subsection (j)(2)
of 5§ U.S.C. 552a may be established to
protect criminal law enforcement
records maintained by Department of
the Navy.

(ii) To be eligible for the (j}(2)
exemption, the system of records must
be maintained by an element that

‘performs, as one of its principal

functions, the enforcement of criminal
laws. The Naval Investigative Service,
Naval Inspector General, and military
police activities qualify for this
exemption.

(iii) Criminal law enforcement
includes police efforts to detect,
prevent, control, or reduce crime, or to
apprehend criminals, and the activities
of prosecution, court, correctional,
probation, pardon, or parole authorities.

(iv) Information that may be protected
under the (j)(2) exemption includes:

(A) Information compiled for the
purpose of identifying criminal
offenders and alleged criminal offenders
consisting of only identifying data and
notations of arrests; the nature and
disposition of criminal charges; and
sentencing, confinement, release,
parole, and probation status;

(B) Information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; and

(C) Reports identifiable to an
individual, compiled at any stage of the
enforcement process, from arrest,
apprehension, indictment, or preferral
of charges through final release from the
supervision that resulted from the
commission of a crime.

(v) The (j)(2) exemption does not .
apply to:

6\{ Investigative records maintained
by a naval activity having no criminal
law enforcement duties as one of its
principle functions, or

(B) Investigative records compiled by
any element concerning individual’s
suitability, eligibility, or qualification
for duty, employment, or access to
classified information, regardless of the
principle functions of the naval activity
that compiled them.

(vi) The (j)(2) exemption established
for a system of records maintained by a
criminal law enforcement activity
cannot protect law enforcement records
incorporated into a nonexempt system
of records or any system of records
maintained by an activity not
principally tasked with enforcing
criminal laws. All system managers,
therefore, are cautioned to comply
strictly with Department of the Navy
regulations or instructions prohibiting
or limiting the incorporation of criminal
law enforcement records into systems
other than those maintained by criminal
law enforcement activities.

(g) Specific exemptions. Specific
exemptions permit certain categories of
records to be exempted from specific
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provisions of 5 U.S.C. 552a. Subsections
(k)(1)-(7) of 5 U.S.C. 552a allow
exemptions for seven categories of
records. To be eligible for a specific
exemption, the record must meet the
corresponding criteria.

Note: Department of the Navy Privacy
Aet systems of records which contain
classified information automatically
qualify for a (k)(1) exemption, without
an established exemption rule.

(1) (k)(1) exemption: Information
properly classified under Secretary of
the Navy Instruction 5720.42E,
"Department of the"Navy Freedom of
Information Act Program” and E.O.
12356, in the interest of national
defense or foreign policg].

(2) (k)(2) exemption: Investigatory
information (other than that information
within the scope of § 701.113(f)(2)
compiled for law enforcement purposes.
If maintaining the information causes an
individual to be ineligible for or denied
any right, benefit, or privilege that he or
she would otherwise be eligible for or
entitled to under Federal law, then he
or she shall be given access to the
information, except for the information
that would identify a confidential
source (see § 701.113(h), “confidential
source”). The (k)(2) exemption, when
established, allows limited protection
on investigative records maintained for
use in personnel and administrative
actions.

(3) (k)(3) exemption: Records
maintained in connection with
providing protective services to the
President of the United States and other
individuals under 18 U.S.C. 3056.

(4) (k)(4) exemption: Records required
by Federal law to be maintained and
used solely as statistical records that are
not used to make any determination
about an identifiable individual, except
as provided by 13 U.S.C. 8.

(g) (k)(5) exemption: Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for Federal civilian
employment, military service, Federal
contracts, or access to classified
information, but only to the extent such
material would reveal the identity of a
confidential source. (See § 701.113(h),
“‘confidential source”). This exemption

llows protection of confidential

ources in background investigations,
employment inquiries, and similar
nquiries used in personnel screening to

etermine suitability, eligibility, or

ualifications,

(6) (k)(6) exemption: Testing or
Xamination material used solely to
etermine individual qualifications for
Ppointment or promotion in the
ederal or military service if the
isclosure would compromise the

objectivity or fairness of the testing or
examination process.

(7) (k)(7) exemption: Evaluation
material used to determine potential for
promotion in the military services, but
only to the extent that disclosure would
reveal the identity of a confidential
source. (See § 701.113(h), “confidential
source”.)

(b) Confidential Source. Promises of
confidentiality are to be given on a
limited basis and only when essential to
obtain the information sought. Establish
appropriate procedures for granting
confidentiality and designate those
categories of individuals authorized to
make such promises.

§701.114 Enforcement actions.

(a) Administrative remedies. An
individual who alleges he or she has
been affected adversely by a naval
activity’s violation of 5 U.S.C. 552a or
this subpart and subpart G of this part
shall be permitted to seek relief from
SECNAV through proper administrative
channels.

(b) Civil court actions. After
exhausting all administrative remedies,
an individual may file suit in Federal
court against a naval activity for any of
the following acts:

(1) Denial of an amendment request.
The activity head, or his or her designee
wrongfully refuses the individual’s
request for review of the initial denial
of an amendment or, after review,
wrongfully refuses to amend the record;

(2) Denial of access. The activity
wrongfully refuses to allow the
individual to review the record or
wrongfully denies his or her request for
a copy of the record;

(3) Failure to meet recordkeeping
standards. The activity fails to maintain
an individual’s record with the
accuracy, relevance, timeliness, and
completeness necessary to assure
fairness in any determination about the
individual’s rights, benefits, or
privileges and, in fact, makes an adverse
determination based on the record; or

(4) Failure to comply with Privacy
Act. The activity fails to comply with
any other provision of 5 U.S.C. 552a or
any rule or regulation promulgated
under 5 U.S.C. 552a and thereby causes
the individual to be adversely affected.

(c) Criminal penalties. Subsection
(1)(1) of 5 U.S.C. 552a authorizes three
criminal penalties against individuals
for violations of its provisions. All three
are misdemeanors punishable by fines
of $5,000.

(1) Wrongful disclosure. Any member

-or employee of Department of the Navy

who, by virtue of his or her employment
or position, has possession-of or aceess
to records and willfully makes a

disclosure knowing that disclosure is in »
violation of 5 U.S.C. 552a or this subpart
and subpart G of this part.

(2) Maintaining unauthorized records.
Any member or emplayee of
Department of the Navy who willfully
maintains a system of records for which
a notice has not been published under
periodic Chief of Naval Operations
Notes (OPNAVNOTEs) 5211, “Current
Privacy Act Issuances.”

(3) Wrongful requesting or obtaining
records. Any person who knowingly
and willfully requests or obtains
information concerning an individual
under false pretenses.

§701.115 Computer matching program.

(a) General. 5 U.S.C. 552a and this
subpart and subpart G of this part are
applicable to certain types of computer
matching, i.e., the computer comparison
of automated systems of records. There
are two specific kinds of matching
programs that are fully governed by §
U.S.C. 552a and this subpart and
subpart G of this part:

(1) Matches using records from
Federal personnel or payroll systems of

. records;

(2) Matches involving Federal benefit
programs to accomplish one or more of
the following purposes:

(i) To determine eligibility for a
Federal benefit,

(ii) To comply with benefit program
requirements.

iii) To effect recovery of improper
payments or delinquent debts from
current or former beneficiaries.

(b) The record comparison must be a
computerized one. Manual comparisons
are not covered, involving records from
two or more automated systems of
records (i.e., systems of records
maintained by Federal agencies that are
subject to 5 U.S.C. 552a); or a
Department of the Navy automated
systems of records and automated
records maintained by a non-Federal
agency (i.e., State or local government or
agent thereof). A covered computer
matching program entails not only the
actual computerized comparison, but
also preparing and executing a written
agreement between the participants,
securing approval of the Defense Data
Integrity Board, publishing a matching
notice in the Federal Register before the
match begins, ensuring that
investigation and due process are
completed, and taking ultimate action, if
any.

Subpart G - Privacy Act Exemptions

§701.116 Purpose.
Subparts F and G of this part contain
rules promulgated by the Secretary of
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»the Navy, pursuant to 5 U.S.C. 552a (j)
and (k), and subpart F, § 701.113, to
exempt certain systems of Department
of the Navy records from specified
provisions of 5 U.S.C. 552a.

§701.117 Exemption for classified records.

All systems of records maintained by
the Department of the Navy shall be
exempt from the requirements of the
access provision of the Privacy Act (5
U.S.C. 552a(d)) under the (k)(1)
exemption, to the extent that the system
contains information properly classified
under E.O. 12356 and that is required by
that E.O. to be kept secret in the interest
of national defense or foreign policy.
This exemption is applicab%z to parts of
all systems of records including those
not otherwise specifically designated for
exemptions herein which contain
isolated items of properly classified
information.

§701.118 Exemptions for specific Navy
record systems.

(a) System Identifier and Name:
N01070-9, White House Support
Program.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (¢)(3),
(d), (e)(1), (e)(4) (G) through (I}, and (f).

Authority: 5 U.S.C. 552a(k) (1), (2),
(3), and (5).

Reasons: Exempted portions of this
system contain information which has
been properly classified under E.O.
12356, and which is required to be kept
secret in the interest of national defense
or foreign policy. Exempted portions of
this system may also contain
information considered relevant and
necessary to make a determination as to
qualifications, eligibility, or suitability
for access to classified information, and
which was obtained by providing an
express or implied promise to the
source that his or her identity would not
be revealed to the subject of the record.
Exempted portions of this system may
also contain information collected and
maintained in connection with
providing protective services to the
President and other individuals .
protected pursuant to 18 U.S.C. 3056.
Exempted portions of this system may
also contain investigative records
compiled for law enforcement purposes,
the disclosure of which could reveal the
identity of sources who provide
information under an express or implied
promise of confidentiality, compromise
investigative techniques and
procedures, jeopardize the life or
physical safety of law-enforcement
personnel, or otherwise interfere with
enforcement proceedings or
adjudications.

(b) System Identifier and Name:
N01131-1, Officer Selection and
Appointment System.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4)(G) through (1), and (f).

Authority: 5 U.S.C. 552a(k)(1), (5), (6),
and (7).

Reasons: Granting individuals access
to portions of this system of records
could result in the disclosure of
classified material, or the identification
of sources who provided information to
the %ovemment under an express or
implied promise of confidentiality.
Material will be screened to permit
access to unclassified material and to
information that does not disclose the
identity of a confidential source.

(c) System Identifier and Name:
N01133-2, Recruiting Enlisted Selection
System.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4)(G) through (1), and (f).

Authority: 5 U.S.C. 552a(k)(1), (5), (6),
and (7).

Reasons: Granting individuals access
to portions of this system of records
could result in the disclosure of
classified material, or the identification
of sources who provided information to
the government under an express or
implied promise of confidentiality.
Material will be screened to permit
access to unclassified material and to
information that does not disclose the
identity of a confidential source,

(d) System Identifier and Name:
N01640-1, Individual Correctional
Records.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(c)(4), (d), (e)(2), (e)(3), (e)(4)(G) through
(1); (e)(5), (e)(8), (1}, and (g).

Authority: 5 U.S.C. 552a(j)(2).
Reason: Granting individuals access
to portions of these records pertaining to

or consisting of, but not limited to,
disciplinary reports, criminal
investigations, and related statements of
witnesses, and such other related matter
in conjunction with the enforcement of
criminal laws, could interfere with the
orderly investigations, with the orderly
administration of justice, and possibly
enable suspects to avoid detection or
apprehension. Disclosure of this
information could result in the
concealment, destruction, or fabrication
of evidence, and jeopardize the safety
and well-being of informants, witnesses
and their families, and law enforcement
personnel and their families. Disclosure
of this information could also reveal and

render ineffectual investigative
techniques, sources, and methods used
by these components and could result in
the invasion of the privacy of
individuals only incidentally related to
an investigation. The exemption of the
individual’s right of access to portions
of these records, and the reasons
therefor, necessitate the exemption of
this system of records from the
requirement of the other cited
provisions.

(e) System Identifier and Name:
N01754-3, Navy Child Development
Services Program. :

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3)
and (d).

Authority: 5 U.S.C. 552a(k)(2).

Reasons: Exemption is needed in
order to encourage persons having
knowledge of abusive or neglectful acts
toward children to report such
information, and to protect such sources
from embarrassment or recrimination, as
well as to protect their right to privacy.
It is essential that the identities of all
individuals who furnish information
under an express promise of
confidentiality be protected.
Additionally, granting individuals
access to information relating to
criminal and civil law enforcement, as
well as the release of certain disclosure

. accountings, could interfere with

ongoing investigations and the orderly
administration of justice, in that it could
result in the concealment, alteration,
destruction, or fabrication of
information; could hamper the
identification of offenders and the
disposition of charges; and could
jeopardize the safety and well being of
parents and their children.

(f) System Identifier and Name:
N03834~1, Special Intelligence
Personnel Access File.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4) (G) through (I), and (f).

Authority: 5 U.S.C. 552a(k) (1) and (5).

Reasons: Exempted portions of this
system contain information that has
been properly classified under E.O.
12356, and that is required to be kept
secret in the interest of national defense
or foreign policy. Exempted portions of
this system also contain information
considered relevant and necessary to
make a determination as to
qualifications, eligibility, or suitability
for access to classified information and
was obtained by providing an express or
implied assurange to the source that his
or her identity would not be revealed to
the subject of the record.
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(g) System Identifier and Name:
N04060-1, Navy and Marine Corps
Exchange Security Files.
Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(4) (G) through (1}, and (f).
Authority: 5 U.S.C. 552a(k)(2).
Reasons: Granting individuals access
to information collected and maintained
by these activities relating to the
enforcement of criminal laws could
interfere with orderly investigations,
with orderly administration of justice,
and possibly enable suspects to avoid
detection or apprehension. Disclosure of
this information could result in the
concealment, destruction, or fabrication
of evidence, and could also reveal and
render ineffectual investigative
techniques, sources, and methods used
by these activities.
(h) System Identifier and Name:
N04385-1, IG Investigatory System.
Exemption: Portions of this system or
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(c)(4), (d), (e)(2), (e)(3), (e)(4) (G) through
(1), (e)(5), (e)(8), (f), and (g).
Authority: 5 U.S.C. 552a(j) (2).
Reasons: Granting individuals access
to information collected and maintained
by these activities relating to the
enforcement of criminal laws could
interfere with orderly investigations, the
orderly administration of justice, and
might enable suspects to avoid detection
and apprehension. Disclosures of this
information could result in the
concealment, destruction, or fabrication
of evidence, and possibly jeopardize the
' safety and well being of informants,
witnesses and their families. Such
disclosures could also reveal and render
ineffectual investigatory techniques and
methods and sources of information and
could result in the invasion of the
personal privacy of individuals only
incidentally related to an investigation.
The exemption of the individual’s right
of access to his or her records, and the
 reasons therefore, necessitate the
exemption of this system of records
from the provisions of the other cited
 sections of 5 U.S.C. 552a.

(i) System Identifier and Name:
N04385-2, Hotline Program Case Files.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4)(G), (H), (1), and ().

Authority: 5 U.S.C. 552a(k) (1), (2},
(5), (6) and (7).

Reasons: Exempted portions of this
system consist of information compiled
for the purpose of investigations,
including reports of informants and
investigators. Such investigations may

be associated with identifiable
individuals. Disclosure of files in this
system would interfere with orderly
investigations, and pessibly result in the
concealment, destruction, or fabrication
of evidence, and possibly jeopardize the
safety and well-being of informants,
witnesses and their families. Such
disclosures could also reveal and render
ineffectual investigatory techniques and
methods and sources of information and
could further result in the invasion of
the personal privacy of individuals only
incidentally related to an investigation.
Depending on the nature of the
complaint, records may contain
information that: is currently and
properly classified pursuant to E.O. and
must be kept secret in the interest of
national defense or foreign policy, is
confidentially provided information
located in investigatory records
compiled for the purposed of
enforcement of non-criminal law, relates
to qualifications, eligibility, or
suitability for Federal employment, is
test or examination material used to
determine qualifications for y
appointment or promotion in the
Federal service, is confidentially
provided information used to determine
potential for promotion in the armed
services.
(j) System Identifier and Name:
N05300-3, Faculty Professional Files.
Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d). (e}(4) (G) and (H), and ().
Authority: 5 U.S.C. 552a(k)(5).
Reasons: Exempted portions of this

_system contain information considered

relevant and necessary to make a release
determination as to qualifications,
eligibility, or suitability for Federal
employment, and was obtained by
providing an express or implied
promise to the source that his or her
identity would not be revealed to the
subject of the record.

(k) System Identifier and Name:
N05354-1, Equal Opportunity
Information Management System.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(4)(G) through (I), and (f).

Authority: 5 U.S.C. 552a(k)(1) and (5).

Reasons: Granting access to
information in this system of records
could result in the disclosure of
classified material, or reveal the identity
of a source who furnished information
to the Government under an express or
implied promise of confidentiality.
Material will be screened to permit
access to unclassified material and to
information that will not disclose the
identity of a confidential source.

(1) System Identifier and Name:
N05520-1, Personnel Security
Eligibility Information System.

xemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(4)(G) and (1), and (f).

Authority: 5 U.S.C. 552a(k) (1), (2),
(5), and (7).

Reasons: Granting individuals access
to information collected and maintained
in this system of records could interfere
with orderly investigations; result in the
disclosure of classified material;
jeopardize the safety of informants,
witnesses, and their families; disclose
investigative techniques; and result in
the invasion of privacy of individuals
only incidentally related to an
investigation. Material will be screened
to permit access to unclassified
information that will not disclose the
identity of sources who provide the
information to the government under an
express or implied promise of
confidentiality.

(m) System Identifier and Name:
N05520-4, NIS Investigative Files
System.

Exemption (1): Portions of this system
of records are exempt from the
following subsections of the Privacy
Act: (c)(3), (c)(4), (d), (e)(2), (e)(3),
Ee;(‘l)(G) through (1), (e)(5), (e)(8), (f), and
gAuthon‘t (1): 5 U.S.C. 552a(j)(2).

Reason (1): Granting individuals
access to information collected and
maintained by this activity relating to
the enforcement of criminal laws could
interfere with the orderly investigations,
with the orderly administration of
justice, and possibly enable suspects to
avoid detection or apprehension.
Disclosure of this information could
result in the concealment, destruction,
or fabrication of evidence, and
jeopardize the safety and well-being of
informants, witnesses and their families,
and law enforcement personnel and
their families. Disclosure of this
information could also reveal and
render ineffectual investigative
techniques, sources, and methods used
by these components and could result in
the invasion of the privacy of
individuals only incidentally related to
an investigation. The exemption of the
individual's right of access to partions
of these records, and the reasons
therefor, necessitate the exemption of
this system of records from the
requirement of the other cited
provisions.

Exemption (2): Portions of this system
of records are exempt from the
following subsections of the Privacy
Act: (c)(3), (d), (e)(1), (e)(4)(G) through
(1), and (f).
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Authority (2): 5 U.S.C. 552a(k) (1), (3),
(4), (5) and (8).

Reason (2): The release of disclosure
accountings would permit the subject of
an investigation to obtain valuable
information concerning the nature of
that investigation, and the information
contained, or the identity of witnesses
or informants, would therefor present a
serious impediment to law enforcement.
In addition, disclosure of the accounting
would amount to notice to the
individual of the existence of a record.
Access to the records contained in this
system would inform the subject of the
existence of material compiled for law
enforcement purposes, the premature
release of which could prevent the
successful completion of investigation,
and lead to the improper influencing of
witnesses, the destruction of records, or
the fabrication of testimony. Exempt
portions of this system also contain
information that has been properly
classified under E.O. 12356, and that is
required to be kept secret in the interest
of national defense or foreign policy.

Exempt portions of this system also
contain information considered relevant
and necessary to make a determination
as to qualifications, eligibility, or
suitability for Federal civilian
employment, military service, Federal
contracts, or access to classified
information, and was obtained by
providing an express or implied
assurance to the source that his or her
identity would not be revealed to the
subject of the record. The notice of this
system of records published in the
Federal Register sets forth the basic
statutory or related authority for
maintenance of the system.

The categories of sources of records in
this system have been published in the
Federal Register in broad generic terms.
The identity of specific sources,
however, must be withheld in order to
protect the confidentiality of the source,
of criminal and other law enforcement
information. This exemption is further
necessary to protect the privacy and
physical safety of witnesses and
informants.

This system of records is exempted
from procedures for notice to an
individual as to the existence of records
pertaining to him/her dealing with an
actual or potential civil or regulatory
investigation, because such notice to an
individual would be detrimental to the
successful conduct and/or completion
of an investigation, pending or future.
Mere notice of the fact of an
investigation could inform the subject-or
others that their activities are under, or
may become the subject of, an
investigation. This could enable the
subjects to avoid detection, to influence

witnesses improperly, to destroy
records, or to fabricate testimony.
Exempt portions of this system
containing screening board reports.
Screening board reports set forth the
results of oral examination of applicants
for a position as a special agent with the
Naval Investigation Service Command.
Disclosure of these records would reveal
the areas pursued in the course of the
examination and thus adversely affect
the result of the selection process.
Equally important, the records contain
the candid views of the members
composing the board. Release of the
records could affect the willingness of

the members to provide candid opinions

and thus diminish the effectiveness of a
program which is essential to
maintaining the high standard of the
Special Agent Corps., i.e., those records
constituting examination material used
solely to determine individual
qualifications for appointment in the
Federal service.

(n) System Identifier and Name:
N05520-5, Navy Joint Adjudication and
Clearance System (NJACS).

Exemption: Portions of this system of
records are exempt from the following
subsections of 5 U.S.C. 552a: (d)(1-5).

Authority: 5 U.S.C. 552a(k)(1) and
(k)(5). i

Reasons: Granting individuals access
to information collected and maintained
in this system of records could result in
the disclosure of classified material; and
jeopardize the safety of informants, and
their families. Further, the integrity of
the system must be ensured so that
complete and accurate records of all
adjudications are maintained.
Amendment could cause alteration of
the record of adjudication.

(o) System Identifier and Name:
N05527-1, Security Incident System.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(c)(4), (d), (e)(2), and (e)(4)(G) through
(1), (e)(), (e)(8), (f) and (g).

Authority: 5 U.S.C. 552a(j)(2).

Reasons: Granting individuals access
to information collected and maintained
by this component relating to the
enforcement of criminal laws could
interfere with orderly administration of
justice, and possibly enable suspects to
avoid detection or apprehension.
Disclosure of this information could
result in concealment, destruction, or
fabrication of evidence, and jeopardize
the safety and well being of informants,
witnesses and their families, and of law
enforcement personnel and their
families. Disclosure of this information

_could also reveal and render ineffectual

investigative techniques, sources, and

methods used by this component, and
could result in the invasion of privacy
of individuals only incidentally related
to an investigation.The exemption of the
individual’s right of access to his or her
records, and the reason therefore,
necessitate the exemption of this system
of records from the requirements of
other cited provisions.

(p) System Identifier and Name:
N05527-4, Naval Security Group
Personnel Security/Access Files.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4)(G) through (1), and
(f).Authority: 5 U.S.C. 552a(k)(1)
through (k)(5).

Reasons: Exempt portions of this
system contain information that has
been properly classified under E.O.
12356, and that is required to be kept
secret in the interest of national defense
or foreign policy. Exempt portions of
this system also contain information
considered relevant and necessary to
make a determination as to
qualification, eligibility or suitability for
access to classified special intelligence
information, and that was obtained by
providing an express or implied
promise to the source that his or her
identity would not be revealed to the
subject of the record.

(q) System Identifier and Name:
N05800-1, Legal Office Litigation/
Correspondence Files.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (d),
(e)(1), and (£(2), (3), and (4).

Authority: 5 U.S.C. 552a(k)(1), (k)(2),
(k)(5), (K)(6), and (k)(7).

Reasons: Subsection (d) because
granting individuals access to
information relating to the preparation
and conduct of litigation would impair
the development and implementation of
legal strategy. Accordingly, such records
are exempt under the attorney-client
privilege. Disclosure might also
compromise on-going investigations and
reveal confidential informants.
Additionally, granting access to the
record subject would seriously impair
the Navy's ability to negotiate
settlements or pursue other civil
remedies. Amendment is inappropriate
because the litigation files contain
official records including transcripts,
court orders, investigatory materials,
evidentiary materials such as exhibits,
decisional memorandum and other case-
related papers. Administrative due
process could not be achieved by the
“exparte” correction of such materials.

Subsection (e)(1) because it is not

possible in all instances to determine |
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relevancy or necessity of specific
information in the early stages of case
development. What appeared relevant
and necessary when collected,
ultimately may be deemed unnecessary
upon assessment in the context of
devising legal strategy. Information
collected during civil litigation
investigations which is not used during
subject case is often retained to provide
leads in other cases or to establish
patterns of activity.

Subsection (£}(2), (3), and (4) because
this record system is exempt from the
individual access provisions of
subsection {d).

(r) System Identifier and Name:
N05819-3, Naval Clemency and Parole
Board Files.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(4),
(d), (e)(4)(G), and ().

Authority: 5 U.S,C. 552a(j)(2).

Reasons: Granting individuals access
to records maintained by this Board
could interfere with internal processes
by which Board personnel are able to
formulate decisions and policies with
regard to clemency and parole in cases
involving naval prisoners and other
persons under the jurisdiction of the
Board. Material will be screened to
permit access to all material except such
records or documents as reflect items of
opinion, conclusion, or
recommendation expressed by
individual board members or by the
board as a whole.

The exemption of the individual's
right to access to portions of these
records, and the reasons therefore,
necessitate the partial exemption of this
system of records from the requirements
of the other cited provisions.

(s) System Identifier and Name:
N06320-2, Family Advocacy Program
System.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3)
and (d).

l\)Authori!y: 5 U.S.C. 552a(k)(2) and
(k)(5)-

Reasons: Exemption is needed in
order to encourage persons having
knowledge of abusive or neglectful acts
toward children to report such
information, and to protect such sources
from embarrassment or recriminations,
as well as to protect their right to
privacy. It is essential that the identities
of all individuals who furnish
information under an express promise
of confidentiality be protected.
Additionally, granting individuals
dccess to information relating to

' criminal and civil law enforcement, as

well as the release of certain disclosure
accounting, could interfere with
ongoing investigations and the orderly
administration of justice, in that it could
result in the concealment, alteration,
destruction, or fabrication of
information; could hamper the
identification of offenders or alleged
offenders and the disposition of charges;
and could jeopardize the safety and well
being of parents and their children,

Exempted portions of this system also
contain information considered relevant
and necessary to make a determination
as to qualifications, eligibility, or
suitability for Federal employment and
Federal contracts, and that was obtained
by providing an express or implied
promise to the source that his or her
identity would not be revealed to the
subject of the record.

(t) System Identifier and Name:
N12930~1, Human Resources Group
Personnel Records.

Exemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (d),
(e)(4)(G).and (H), and (f).

Authority: 5 U.S.C. 552a(k)(5) and
(k)(6).

Reasons: Exempted portions of this
system contain information considered
relevant and necessary to make a
determination as to qualifications,
eligibility, or suitability for Federal
employment, and was obtained by
providing express or implied promise to
the source that his or her identity would
not be revealed to the subject of the
record: Exempted portions of this
system also contain test or examination
material used solely to determine
individual qualifications for
appointment or promotion in the
Federal service, the disclosure of which
would comprise the objectivity or

- fairness of the testing or examination

process.

§701.119 Exemptions for Specific Marine
Corps Record Systems.

(a) System Identifier and Name:
MMNO00018; Base Security Incident
Reporting System.

xemption: Portions of this system of
records are exempt from the following
subsections of the Privacy Act: (c)(3),
(c)(4), (d), (e) (2) and (3), (e)(4)(C)
through (1), (e)(5), (e)(8), (f), and (g).

Authority: 5 U.S.C. 552a(j)(2).

Reasons: Granting individuals access
to information collected and maintained
by these activities relating to the
enforcement of criminal laws could
interfere with orderly investigations,
with the orderly administration of
justice, and might enable suspects to
avoid detection or apprehension.
Disclosure of this information could

result in the concealment, destruction,
or fabrication of evidence, and
jeopardize the safety and well being of
informants, witnesses and their families,
and law enforcement personnel and
their families, Disclosure of this
information could also reveal and
render ineffectual investigative
techniques, sources, and methods used
by this component, and could result in
the invasion of the privacy of
individuals only incidentally related to
an investigation. The exemption of the
individual's right of access to his or her
records, and the reasons therefore,
necessitate the exemption of this system
of records from the requirements of
other cited provisions.

(b) System Identifier and Name:
MIN00001, Personnel and Security
Eligibility and Access Information
System.

Exemption: Portions of this system of
records are exempt for the following
subsections of the Privacy Act: (c)(3),
(d), (e)(1), (e)(4)(G) through (1), and (f).

Authority: 5 U.S.C. 552a(k)(2), (k)(3},
and (k)(5), as applicable.

Reasons: Exempt portions of this
system contain information that has
been properly classified under E.O.
12356, and that is required to be kept
secret in the interest of national defense
or foreign policy.

Exempt portions of this system also
contain information considered relevant
and necessary to make a determination
as to qualifications, eligibility, or
suitability for Federal civilian
employment, military service, Federal
contracts, or access to classified,
compartmented, or otherwise sensitive
information, and was obtained by
providing an expressed or implied
assurance to the source that his or her
identity would not be revealed to the
subject of the record.

Exempt portions of this system further
contain information that identifies
sources whose confidentiality must be
protected to ensure that the privacy and
physical safety of these witnesses and
informants are protected.

Dated: October 28, 1994.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 94-27326 Filed 11-04-94; 8:45 am|
BILLING CODE 3810-01-F
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IN39-2-6702; FRL-5102-4]

Clean Air Act Approval and
Promulgation of Employee Commute
Options Program; Indiana

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule; removal.

SUMMARY: On August 18, 1994, (59 FR
42506) the United States Environmental
Protection Agency (USEPA) approved a
revision to the Indiana State
Implementation Plan (SIP) for the
Employee Commute Options (ECO)
program without prior proposal. The
rule approved an ECO program for the
severe ozone nonattainment area that
includes Lake and Porter Counties. The
USEPA is removing this final rule due
to the adverse comments received on
this rule. In a subsequent final rule,
USEPA will summarize and respond to
the comments received and announce
final rulemaking action on this
requested Indiana SIP revision on ECO.
EFFECTIVE DATE: November 7, 1994.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations:

U.S. Environmental Protection
Agency, Region 5, Regulation
Development Branch, 77 West Jackson
Boulevard, Chicago, Illionois 60604.
FOR FURTHER INFORMATION CONTACT:
Jessica Radolf, Environmental Scientist,
Regulation Development Section,
Regulation Development Branch, (AR-
18J), U.S. Environmental Protection
Agency; Region 5, 77 West Jackson
Boulevard, Chicago, Ilinois 60604.
Telephone: (312) 886-3198.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon menoxide,
Hydrocarbons, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Dated: October 19, 1994.

David A. Ullrich,
Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart P—Indiana

2. Section 52.770 is amended by
removing paragraph (c)(92).
[FR Doc. 94-27449; Filed 11-4-94; 8:45 am]
BILLING CODE 8560-50-F

40 CFR Part 271
[FRL-5102-6]

Louisiana: Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: The State of Louisiana has
applied for Final Authorization for
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act. The
Environmental Protection Agency (EPA)
reviewed Louisiana's application and
decided that its hazardous waste
program revision satisfies all of the
requirements necessary to qualify for
Final Authorization. Unless adverse
written comments are received during
the review and comment period
provided for public participation in this
process, EPA intends to approve
Louisiana’s hazardous waste program
revision subject to the authority retained
by EPA in accordance with the
Hazardous and Solid Waste
Amendments of 1984. Louisiana's
application for the program revision is
available for public review and
comment.

DATES: This Final Authorization for
Louisiana shall be effective on January
23, 1995 unless EPA publishes a prior
Federal Register (FR) action
withdrawing this Inmediate Final Rule.
All comments on Louisiana's program
revision application must be received by
the close of business December 22,
1994.

ADDRESSES: Copies of the Louisiana
program revision application and the
materials which EPA used in evaluating
the revision are available for inspection
and copying from 8:30 a.m. to 4 p.m.
Monday through Friday at the following
addresses: Louisiana Department of
Environmental Quality, H.B. Garlock
Building, 7290 Bluebonnet, Baton
Rouge, Louisiana 70810, phone (504)
765-0617 and EPA, Region 6 Library,
12th Floor, First Interstate Bank Tower
at Fountain Place, 1445 Ross Avenue,
Dallas, Texas 65202, phone (214) 665—
6444, Written comments, referring to
Docket Number LA-95-1, should be
sent to Dick Thomas, Region 6
Authorization Coordinator, Grants and

Authorization Section (6H-HS), RCRA
Programs Branch, U.S. EPA Region 6,
First Interstate Bank Tower at Fountain
Place, 1445 Ross Avenue, Dallas, Texas
75202, (214) 6_65—8528.

FOR FURTHER INFORMATION CONTACT: Dick
Thomas, Region 6 Authorization
Coordinator, Grants and Authorization
Section (6H-HS), RCRA Programs
Branch, U.S, EPA Region 6, First
Interstate Bank Tower at Fountain Place,
1445 Ross Avenue, Dallas, Texas 75202,
(214) 665-8528.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act (“RCRA
or the Act”), 42 U.S.C. 6926(b), have a
continuing obligation to maintain a
hazardous waste program that is
equivalent to, consistent with, and no
less stringent than the Federal
hazardous waste program. Revisions to
State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA's regulations in 40 CFR parts 124,
260 through 268, and 270.

B. Louisiana

Louisiana initially received Final
Authorization, effective February 7,
1985 (see 50 FR 3348), to implement its
base hazardous waste management
program. Louisiana received
authorization for revisions to its
program effective January 29, 1990 (see
54 FR 48889), and October 25, 1991 (sec
56 FR 41958, and Corrections at 56 FR
51762). On September 22, 1994,
Louisiana submitted a final complete
program revision application for
additional program approvals. Today,
Louisiana is seeking approval of its

‘program revision in accordance with

§271.21(b)(3).

In 1983, the Louisiana Legislature
adopted Act 97, which amended and
reenacted Louisiana Revised Statutes
30:1051 et seq., the Environmental
Affairs Act. This Act created the
Louisiana Department of Environmental
Quality (LDEQ), which has lead agency
jurisdictional authority for
administering the RCRA Subtitle C
program in the State.

EPA reviewed LDEQ's application,
and made an immediate final decision
that LDEQ's hazardous waste program
revision satisfies all of the requirements
necessary to qualify for Final
Authorization. Consequently, EPA
intends to grant Final Authorization for
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the additional program modifications to
the State. The public may submit
written comments on EPA’s final
decision until December 22, 1994.
Copies of LDEQ's application for
program revision are available for
inspection and copying at the locations
indicated in the ADDRESSES section of
this document.

Approval of LDEQ's program revision
shall become effective 75 days from the
date this notice is published, unless an
adverse written comment pertaining to

the State’s revision discussed in this
notice is received by the end of the
comment period. If an adverse written
comment is received, EPA will publish
either: (1) A withdrawal of the
immediate final decision; or (2) a notice
containing a response to the comment
that either affirms that the immediate
final decision takes effect or reverses the
decision,

Louisiana’s program revision
application includes State regulatory
changes that are at least equivalent to

the rules promulgated in the Federal
RCRA implementing regulations in 40
CFR parts 124, 260262, 264, 265, 266
and 270, that were published in the
Federal Register through June 30, 1987.
This proposed approval includes the
provisions that are listed in the chart
below. This chart also lists the State
analogs that are being recognized as
equivalent to the appropriate Federal
requirements.

Federal citation

State analog

1. Dioxin Waste Listing and Management
Standards, [50 FR 1978] January 14, 1985.
(Checklist 14).

2. HSWA Codification Rule; Small Quantity
Generators [50 FR 28702] July 15, 1985.
(Checklist 17A).

3. HSWA Caodification Rule; Delisting [50 FR
28702] July 15, 1985. (Checklists 17B and
17B.1).

4. HSWA Codification Rule; Household Waste
(Resource Recovery Facilities), [50 FR
28702] July, 15, 1985. (Checklist 17C).

5. HSWA Codification Rule; Location Standards
for Salt Domes, Salt Beds, Underground
Mines and Caves, [50 FR 28702] July 15,
1985. (Checklist 17E).

6. HSWA Codification Rule; Liquids in Landfills
I, [50 FR 28702] July 15, 1985 (Checklist
17F). '

7. HSWA Codification Rule; Dust Suppression,

[50 FR 28702] July 15, 1985. (Checklist 17G).

8. HSWA Codification Rule; Double Liners, [50
FR 28702] July 15, 1985, (Checklist 17H).

9. HSWA Codification Rule; Ground-Water
Monitoring, [S0 FR 28702} July 15, 1985.
(Checklist 171). :

10. HSWA Codification Rule; Cement Kilns, (50
FR 28702} July 15, 1985. (Checklist 17J). -

11. HSWA Codification Rule: Fuel Labeling, [50
FR 28702] July 15, 1985. (Checklist 17K).

12. HSWA Codification Rule; Corrective Action,
[50 FR 28702] July 15, 1985. (Checkiist 17L).

13. HSWA Codification Rule; Pre-Construction
B?n, {50 FR 27802] July 15, 1985. (Checklist
17M).

14. HSWA Codification Rule; Permit Life, [50
FR 28702] July 15, 1985. (Checklist 17N).

Louisiana Revised Statutes (LRS) 30: §2180 et seq, as amended June 14, 1991, effective
June 14, 1891; Louisiana Hazardous Waste Regulations (LHWR) § 109- Empty Container.1—
2, as amended October 20, 1994, effective October 20, 1994; LHWR §4901.A.2; Chapter
49, Appendix A, Table 10; §4901.8, Table 1; §4201.F; Chapter 49, Appendix A, Table 8;
§4901 Appendix C; §4901.G, Table 6; §2317.A&B; §2723.A&B; §2917.A&B; §2523.A4B;
§3105, Table 1; §3111.A.1; §4301.G; §4522.A8B; and §4534.A&8, all amended Septem-
ber 20, 1994, effective September 20, 1994; LHWR §2111.C&D; §525.J; §527.J; §531.H;
and §533.J, all amended March 20, 1990; effective March 20, 1990; LHWR §517.1, and
§523.G, both amended November 20, 1992, effective November 20, 1992.

The changes addressed by this Checklist were superseded by RCRA Revision Checklist 23.
LDEQ made the changes required by Checklist 23 rather than those addressed by this
Checklist. LHWR do not recognize EPA’s category of Conditionally Exempt Small Quantity
Generators. Instead, all Small Quantity Generators (SQGs) in Louisiana are subject to the
State’s SQG regulations and mast LHWR applicable to Generators other than SQGs. This
makes the State’s SQG regulations More Stringent than EPA's.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR
§ 105.M.1-5, as amended September 20, 1994, effective September 20, 1994,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991: LHWR,
§105.D.10, as amended September 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §4322, as
amended March 20, 1990, effective March 20, 1990; LHWR 1503.8.7, as amended Novem-
ber 20, 1992, effective November 20, 1992.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991: LHWR §533.H,
as amended March 20, 1990, effective March 20, 1990; LHWR §4507, as amended March
20, 1984, effective March 20, 1984; LHWR §2515; §2515.A&B; §2515.E; and §2515.E.1-2,
all amended September 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR
§4139.B.384, as amended September 20, 1994, effective September 20, 1994,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1891; LHWR §4476, as
amended March 20, 1990, effective March 20, 1990; LHWR §2903.A, and |-K; §4462.A-E;
§2503.A, C-G, and K-M; §4512.A-E, all amended September 20, 1994, effective September
20, 29%4. >

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §2521.C;
§2911.E; §2905; §2305; and §3301.C, all amended September 20, 1994, effective Septem-
ber 20, 1994; LHWR §2505; § 2507.C.3; §2907.C.4; and §2311.8.3, all amended March 20,
1984, effective March 20, 1984; and LHWR §2309.8.2, and §2521.8.3, both amended July
20, 1984, effective July 20, 1984. '

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR
§4141.F.1-3 and §4141.D.1-6, all amended December 20, 1992, effective December 20,
1992; and LHWR §4105.C and 4901.D, both amended September 20, 1994, effective Sep-
tember 20, 1994,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR
§4141.F.1-3 and §4141.D.1-6, all amended December 20, 1992, effective December 20,
1992; and LHWR §4105.C and 4901.D, both amended September 20, 1994, effective Sep-
tember 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991: LHWR §3301.A
and §3322.A&B, both amended September 20, 1994, effective: September 20, 1994; and
LHWR §305.D.1.b and §305.D.2.h, both amended October 20, 1994, effective October 20,
1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §303.H.1,
as amended July 20, 1991, effective July 20, 1991; LHWR §303.H.3, as amended Septem-
ber 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §315, as
amended September 20, 1994, effective September 20, 1994; and LHWR §323.8.2.d, as

amended October 20, 1994, effective October 20, 1994.
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Federal citation

State analog

15. HSWA Codification Rule; Omnibus Provi-
sion, [50 FR 28702] July 15, 1985. (Checklist
170).

16. Interim Status, [50 FR 28702] July 15,
1985. (Checklist 17P).

17. HSWA Codification Rule; Research and De-
velopment Permits, (50 FR 28702) July 15,
1985. (Checklist 17Q).

18. HSWA Codification Rule; Exposure Infor-
mation, [50 FR 28702] July 15, 1985.
(Checklist 178).

19. Listing of TDI, TDA, and DNT Wastes, [50
FR 42936] October 23, 1985. (Checklist 18).

20. Burning of Waste Fuel and Used Oil Fuel in
Boilers and Industrial Furnaces, [50 FR
49164]) November 29, 1985, and [52 FR
11819), as amended on April 13, 1987.
(Checklists 19 and 19.1).

21. Listing of Spent Solvents, (S0 FR 53315)
December 31, 1985, and [51 FR 2702] as
amended on January 21, 1986. (Checklists
20 and 20.1).

22. Listing of EDB Waste, [51 FR 5327] Feb-
ruary 13, 1986. (Checklist 21).

23. Listing of Four Spent Soivents, [51 FR
6537] February 25, 1986. (Checklist 22).

24. Generator of 100 to 1000 kg Hazardous
Waste, [51 FR 10146] March 24, 1986.
(Checklist 23).

25. Codification Rule, Technical Correction
(Paint Filter Test), [51 FR 18176] May 28,
1986. (Checklist 25).

26. Biennial Report; Correction [51 FR 28556
August 8, 1986. (Checklist 30).

27. Standards for Generators; Waste Minimiza-
tion Certifications, [51 FR 25190] Oclober 24,
1986. (Checklist 32).

28. Listing of EBDC, [51 FR 37725] October
24, 1986. (Checklist 33).

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1891; LHWR §311.E,
as amended September 20, 1894, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1891; LHWR §501.C.2,
as amended March 20, 1990, effective March 20, 1990; LHWR §501.A; §503;
§4305.A.182; 4305.8B-D, all amended October 20, 1994, effective October 20, 1894; LHWR
§501.C.2, as amended March 20, 1991, effective March 20, 1991; and LHWR §4301.A-F;
§309.J.2; §501.C.1., all amended September 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §329;
§303.A.1, both amended September 20, 1994, effective September 20, 1934,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §303.M
and § 303.P, both amended September 20, 1994, effective September 20, 1994,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §4901.C;
§4501.F; Chapter 49, Appendix A, Tables 8-10; §4901.G, Table 6; and §3105, Table 1, all
amended September 20, 1894, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 19391, effective June 14, 1991; LHWR § 109, as
amended October 20, 1994, effective October 20, 1994; LHWR §105.D0.33.b; §4105.C.5.
§4105.B.3, and 10-14; §3105.A.2; 4513.8; §4147.A-E, all amended September 20, 1994
effective September 20, 1994; and LHWR §4141.A-F, effective December 20, 1992, effec-
tive December 20, 1992,

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §4801.B
Table 1, as amended September 20, 1984, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR Chapter
49, Appendix A, Tables 8-10; §4901.C, Table 2; §4901.G, Table 6, all amended September
20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1981, effective June 14, 1991; LHWR §4301.8,
Table 1; §4901.F, Table 4; §4901.G, Table 6; Chapter 49, Appendix A, Tables 8-10; and
§3105, Table 1, all amended September 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR, §105;
§4901.F, Table 4; §303.E.1, all amended September 20, 1994, effective September 20
1994; LHWR § 109-Small Quantity Generator; § 1109.E.1; § 1109.E.7-9; § 1307.1; §305.C.2,
all amended October 20, 1994, effective October 20, 1994; and Louisiana Notification of
Hazardous Waste Activity Form HW-1.

LHWR do not recognize EPA’s category of Conditionally Exempt Small Quantity Generators
Instead, all Small Quantity Generators (SQGS) in Louisiana are subject to the State’s SQG
regulations and most LHWR applicable to Generators other than SQGs. This makes the
State’s SQG regulations More Stringent than EPA's.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §533.H
as amended March 20, 1990, effective March 20, 1990; LHWR §450%, as amended March
20, 1984, effective March 20, 1984; LHWR §2515; §2515.A&B; §2515.E; and §2515.E.1-2,
all amended September 20, 1994, effective September 20, 1994.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §4361, as
amended March 20, 1984, effective March 20, 1984; LHWR §1529.D.7, and 9-10, all
amended September 20, 1994, effective September 20, 1994; Louisiana Notification of Haz-
ardous Waste Activity Form HW-1. p

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; Louisiana Notifi-
cation of Hazardous Waste Activity Form HW-1.

LRS 30: §2180 et seq, as amended June 14, 1991, effective June 14, 1991; LHWR §4901.C;
Chapter 49, Appendix A, Tables 8-10; §4801.G, Table 6, all amended September 20, 1994,
effective September 20, 1994.

Louisiana is not authorized to operate
the Federal program on Indian lands.
This authority remains with EPA.

for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the HSWA. Louisiana also
has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA, and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA.

D. Codification in Part 272

EPA uses 40 CFR part 272 for
codification of the decision to authorize

C. Decision

I conclude that LDEQ's application for
a program revision meets the statutory
and regulatory requirements established
by RCRA. Accordingly, LDEQ is granted
Final Authorization to operate its
hazardous waste program as revised.
Louisiana now has responsibility for
permitting treatment, storage, and
disposal facilities within its borders and

LDEQ'’s program and for incorporation
by reference of those provisions of its
Statutes and regulations that EPA will
enforce under sections 3008, 3013, and
7003 of RCRA. Therefore, EPA is
reserving amendment of 40 CFR part
272, subpart L until a later date.

Compliance with Executive Order 12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.
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Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 4 U.S.C,
605(b), 1 hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Louisiana's
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. This
authorization does not impose any new
burdens on small entities. This rule,
therefore, does not require a regulatory
flexibility analysis.

List of Subjects in 40 CFR Part 271

Environmental Protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a),.3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C, 6912(a), 6926, 6974(b).

Dated: October 27, 1994,
Allyn M. Davis,
Acting Regional Administrator.
[FR Doc. 94-27544 Filed 11-4-94; 8:45 am]
BILLING CODE 8580-50—P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7098
[AZ-830-1430-01; AZA-28652]
Partial Revocation of Presidential

Proclamation of March 21, 1917;
Arizona

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order partially revokes
the Presidential Proclamation of March
21, 1917, insofar as it affects 375.74
acres of public land withdrawn for
classification purposes. The withdrawal
is no longer needed, and the revocation
Is needed to permit disposal of the land.
This action will open the land to surface
entry and nonmetalliferous mining,
unless closed by overlapping
withdrawals or temporary segregations
of record. The land has been and will
remain open to metalliferous mining
and mineral leasing. -

EFFECTIVE DATE: December 7, 1994.

FOR FURTHER INFORMATION CONTACT: John
Mezes, BLM Arizona State Office, P.O.
Box 16563, Phoenix, Arizona 85011,
602-650-0509.

By virtue of the authority vested in
the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988) as amended, it is ordered as
follows:

1. The Presidential Proclamation of
March 21, 1917, which withdrew land
for classification purposes, is hereby
revoked insofar as it affects the
following described land:

Gila and Salt River Meridian

T.1N,R.15E,,
Sec. 31, lots 1 to 4, inclusive, N'aNEY,
and EvaWik.
The area described contains 375.74 acres in
Gila County.

2. At 10 a.m. on December 7, 1994,
the land will be opened to settlement,
location, sale, or entry under the public
land laws, subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 10 a.m. on
December 7, 1994, shall be considered
as simultaneously filed at that time.
Those received thereafter shall be
considered in the order of filing.

3. At 10 a.m. on December 7, 1994,
the land will be opened to location and
entry under the United States
nonmetalliferous mining laws, subject
to valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law, Appropriation of any of
the land described in this order under
the general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law. The Bureau of
Land Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: October 21, 1994.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 94-27422; Filed 11-4-94; 8:45 am]
BILLING CODE 4310-32-P

43 CFR Public Land Order 7099

[ID-943-1430-01; IDI-15685 01]

Partial Revocation of Geological
Survey Order Dated May 18, 1950;
Idaho

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes a
Geological Survey order insofar as it
affects 74.98 acres of public land
withdrawn for the Bureau of Land
Management's Powersite Classification
No. 408. The land is no longer needed
for this purpose, and the revocation is
needed to permit disposal of the land
through exchange. This action will open
the land to surface entry. The land has
been and will remain open to mining
and mineral leasing.

EFFECTIVE DATE: December 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83706-2500, 208-384—3166.

By virtue of the authority vested in
the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it-is ordered as follows:

1. The Geological Survey Order dated
May 19, 1950, which withdrew public
land for the Bureau of Land
Management’s Powersite Classification
No. 408, is hereby revoked insofar as it
affects the following described land:

Boise Meridian

T:55N.,R.2E.,

Sec. 13, NEV«NEVa.
T.56 N,,R. 2E.,

Sec. 29, lot 13.

The area described contains 74.98 acres in
Bonner County.

2. At 9 am. on December 7, 1994, the
land described above will be opened to
the operation of the public land laws
generally, subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law, All valid applications
received at or prior to 9 a.m. on
December 7, 1994, shall be considered
as simultaneously filed at that time.

Dated: October 21, 1994.
Bob Armstrong,
Assistant Secretary of the Interior,
[FR Doc. 94-27423; Filed 11-4-94; 8:45 am]
BILLING CODE 4310-GG-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 15,24
[GEN Docket No. 90-314, RM-7140, RM-
7175, RM-7618; FCC 94-265]

New Personal Communications
Services

AGENCY: Federal Communications
Commission,

ACTION: Final rule; order on
reconsideration.

SUMMARY: By this action the
Commission addressed ten petitions for
reconsideration that seek revisions to
various service rles governing
broadband Personal Communications
Services (PCS). The changes adopted are
limited to revisions in the cross-
ownership restrictions, that will serve to
expand participation in the broadband
PCS spectrum auction scheduled to
commence December 5, 1994, and to
revisions of technical rules governing
PCS radio signal transmission. The
expanded auttion participation will
serve to increase the number of
potential PCS licensees, while the latter,
technical changes will enhance the
flexibility of equipment manufacturers
in designing products that comply with
Commission regulations, and so reduce
the ultimate cost of service to PCS
COnsSumers.

EFFECTIVE DATE: Amendments to 47 CFR
24.204, are November 7, 1994, Other
amendments adopted in this order shall
be effective December 7, 1994,

FOR FURTHER INFORMATION CONTACT:
Stanley P. Wiggins, Common Carrier
Bureau at (202) 418-1322.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Third
Memorandum Opinion and Order in
GEN Docket No. 90-314, RM-7140,
RM-7175, RM~7618, adopted October
19, 1994, and released October 19, 1994.
By this action the Commission
addresses ten petitions for
reconsideration of Amendment of the
Commission's Rules to Establish New
Personal Communications Services,
Memorandum Opinion and Order, 59
Fed. Reg. 32820 (June 24, 1994),
erratum, GEN Docket No. 90-314,
Mimeo No. 44006 (released July 22,
1994) (hereinafter jointly “Broadband
PCS Reconsideration™). The petitions
were filed by: the Association of
Maximum Service Television et al; the
Associatior of Independent Designated
Entities (AIDE); Cellsat, Inc.; the
Cellular Telecommunications Industry
Association; Comcast Corporation;
Omnipoint Corporation; the Personal

Communications Industry Association;
Point Communications Company;
Puerto Rico Telephone Company;
Spatial Communications, Inc. and
ArrayComm, Inc. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC
20554. The full text of this decision also
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street
NW., Washington, DC 20037.

Summary of Order

By this order, the Commission
amends in minor respects its broadband
Personal Communications Services
(“PCS”) regulatory structure to better
achieve the four primary goals of this
proceeding: competitive delivery, a
diverse array of services, rapid
deployment, and wide-area coverage.
The Commission takes this action in
response to ten petitions for
reconsideration or clarification of
policies and rules adopted in the
Broadband PCS Reconsideration order.
The Commission denies those petitions
in major part because they principally
raise issues the Commission has
considered at length in previous orders
in this Docket.

By this action, the Commission
modifies existing rules in only limited
respects, First, the Commission permits
entities with non-controlling,
attributable cellular interests to bid on
“in-market" 30 MHz PCS licenses,
conditioned on post-auction compliance
with existing cellular/PCS cross-
ownership rules within 90 days of PCS
license grant. Second, the Commission
clarifies the requirements for
isochronous devices operating in the
1920-1930 MHz sub-band. Third, the
Commission clarifies its rule governing
broadband PCS emission limits. Fourth,
the Commission makes certain
housekeeping amendments to the Table
of Frequency Allocations.

In denying the reconsideration
petitions in principal part, the
Commission: (1) Affirms existing license
eligibility and ownership attribution
rules in principal part; (2) denies
without prejudice a proposal to require
PCS licenses to share the costs of ~
relocating microwave licensees from the
1850-1990 MHz PCS Band; (3) declines
to change PCS service area definitions; -
(4) affirms an existing rule that divides
Puerto Rico into two Basic Trading
Areas for licensing purposes; (5)
declines a request to interpret the
meaning of correspondence between
AIDE and Rand McNally Corporation

regarding the latter’s agreement to
license the terms Metropolitan Trading
Area and Basic Trading Area; (6)
determines that the question whether to
impose Open Network Architecture
regulation on PCS licensees is outside
the scope of this proceeding; (7) denies
requests to modify the emission mask
for licensed PCS bands and to make
other changes to technical PCS rules; (8)
determines that it is unnecessary to
impose special technical requirements
on PCS licensees in Block C in order to
prevent their operations from interfering
with adjacent Broadcast Auxiliary
Service licensees; and (9) defers to a
pending Mobile Satellite Service (MSS)
proceeding the question whether to
establish a secondary allocation of MSS
in PCS Blocks F and C (1970-1990
MHz).

Ordering Clauses

Accordingly, it is ordered, that the
petitions for reconsideration addressed
in this order are granted to the extent
described above, and Denied in all other
respects.

It is further ordered, the Parts 2, 15,
and 24 of the Commission's Rules are
amended as specified below, effective
30 days after publication in the Federal
Register, except that amendments to 47
CFR 24.204 as specified below shall be
effective immediately upon publication
in the Federal Register. This action is
taken pursuant to Sections 4(i), 7(a),
302, 303(c), 303(f), 303(g), and 303(r) of
the Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
157(a), 302, 303(c), 303(f), 303(g), and
303(r).

List of Subjects
47 CFR Part 2

Frequency allocation and radio treaty
matters; General rules and regulations,
Radio.

47 CFR Part 15

Communications equipment, Radio,
Radio frequency devices.

47 CFR Part 24

Communication common carriers,
Personal communications services,
Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary

Final Rules

47 CFR Parts 2, 15, and 24 are
amended as follows:
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PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read as follows:

Authority: Sec. 4, 302, 303, and 307 of this
Act of 1934, as amended, 47 U.S.C. Sections
154, 302, 303 and 307, unless otherwise
noted.

2. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

a. In the 1850-1990 MHz band, revise
columns 4 through 7;

b. In the 2110-2200 MHz band, revise
columns 4 through 7 to read as follows:

§2.106 Table of Frequency Aliocations
*

* *® * * * *

International table

United States table

FCC use designators

Region 1-allocation  Region 2-alloca-
g MHz egtg.ion MHz

(1) 2

Region 3-alloca-

Govemment

Non-Government

Special-use fre-

tion MHz Allocation MHz

3 (4) (5)

Allocation MHz

Rule part(s) quencies

(6) )

18501990 1850-1990

2110-2150
MOBILE

PERSONAL
COMMUNICA-
TIONS SERV-
ICES (24).

PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94).

RADIO FRE-
QUENCY DE-
VICES (15)

DOMESTIC PUB-
LIC FIXED (21).

PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94)..

PUBLIC MOBILE

EMERGING
TECH-
NOLOGIES.

US111 US252
NG 23 NG153

2150-2160
FIXED

US111 US252

MULTI-POINT
DISTRIBUTION
(21). .

PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94 ......

DOMESTIC PUB-
LIC FIXED (21).

PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94),

PUBLIC MOBILE

EMERGING
TECH-
NOLOGIES.

NG 23 NG153.

PART 15—RADIO FREQUENCY
DEVICES

1. The authority citation for Part 15
continues to read as follows:

Authority: Secs. 4, 302, 303, 304, and 307
of the Communications Act of 1934, as
amended, 47 U.S.C. 154, 302, 303, 304, and
307,

2. Section 15.323 is amended by
revising paragraphs (c)(1), (c)(5), and (e)
to read as follows:

§15.323 Specific requirements for
isochronous devices operating in the 1920~
1930 MHz sub-band.

* * * * *

(C) % PR

(1) Immediately prior to initiating
transmission, devices must monitor the
combined time and spectrum windows
in which they intend to transmit for a
period of at least 10 milliseconds for
systems designed to use a 10

milliseconds or shorter frame period or
at least 20 milliseconds for systems

designed to use a 20 milliseconds frame
period.

* * * * *

(5) If access to spectrum is not
available as determined by the above,
and a minimum of 40 duplex system
access channels are defined for the
system, the time and spectrum windows
with the lowest power level below a
monitoring threshold of 50 dB above the
thermal noise power determined for the
emission bandwidth may be accessed. A
device utilizing the proyisions of this
paragraph must have monitored all
access channels defined for its system
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within the last 10 seconds and must
verify, within the 20 milliseconds (40
milliseconds for devices designed to use
a 20 milliseconds frame period)
immediately preceding actual channel
access that the detected power of the
selected time and spectrum windows is
no higher than the previously detected
value. The power measurement
resolution for this comparsion must be
accurate to within 6 dB. No device or
group of cooperating devices located
within 1 meter of each other shall
occupy more than three 1.25 MHz
channels during any frame period.
Devices in an operational state that are
utilizing the provisions of this section
are not required to use the search
provisions of paragraph (b) of this
section.

* * * * *

{e) The frame period (a set of
consecutive time slots in which the
position of each time slot can be
identified by reference to a
synchronizing source) of an intentional
radiator operating in these sub-bands
shall be 20 milliseconds or 20
milliseconds/X where X is a positive
whole number. Each device that
implements time division for the
purposes of maintaining a duplex
connection on a given frequency carrier
shall maintain a frame repetition rate
with a frequency stability of at least 50
parts per million (ppm). Each device
which further divides access in time in
order to support multiple
communication links on a given
frequency carrier shall maintaiita frame
repetition rate with a frequency stability
of at least 10 ppm. The jitter (time-
related, abrupt, spurious variations in
the duration of the frame interval)
introduced at the two ends of such a
communication link shall not exceed 25
microseconds for any two consecutive
transmissions. Transmissions shall be
continuous in every time and spectrum
window during the frame period
defined for the device.

* * * * *

PART 24—PERSONAL
COMMUNICATIONS SERVICES

1. The authority citation for Part 24
continues to read as follows:

Authority: 47 U.S.C. Sections 154, 301,
302, 303, and 332, unless otherwise noted.

2. Section 24.204 is amended by
revising the introductory text of
paragraph (f), and by adding a new
sentence at the end of paragraph (£)(3)(i),
to read as follows:

§24.204 Cellular eligibility.

* * * * *

(f) Cellular Divestiture. Parties
holding controlling or attributable
ownership interests in cellular licenses
may be a party to a broadband PCS
application (i.e., have a controlling or
attributable interest in a broadband PCS
applicant), and such PCS applicant will
be eligible for more than one 10 MHz
broadband PCS license and/or MHz PCS
license(s) pursuant to the divestiture
procedures set forth in paragraphs (f) (1)
through (3) of this section; Provided,
however, that these divestiture
procedures shall be available only to:
parties with controlling or attributable
ownership interests in cellular licenses
where the CGSA(s) covers 20 percent or
less of the PCS service area population;
and parties with non-controlling
attributable interests in cellular licenses,
regardless of the degree to which the
CGSA(s) covers the PCS service area
population. For purposes of this
paragraph, a “non-controlling
attributable interest” is one in which the
holder has less than a fifty (50) percent
voting interest and there is an
unaffiliated single holder of a fifty (50)

percent or greater voting interest.
* * * - *

(3) * * *

(i) * * * The trustee must divest the
property within six months from grant
of license.

" - * * *

3. Section 24.238 is revised to read as

follows:

§24.238 Emisslon limits.

(a) On any frequency outside a
licensee’s frequency block, the power of
any emission shall be attenuated below
the transmitter power (P) by at least 43
+ 10 log (P) dB.

(b) Compliance with these provisions
is based on the use of measurement
instrumentation employing a resolution
bandwidth of 1 MHz or greater.
However, in the 1 MHz bands
immediately outside and adjacent to the
frequency block a resolution bandwidth
of at least one percent of the emission
bandwidth of the fundamental emission
of the transmitter may be employed. The
emission bandwidth is defined as the
width of the signal between two points,
one below the carrier center frequency
and one above the carrier center
frequency, outside of which all
emissions are attenuated at least 26 dB
below the transmitter power.

(c) When measuring the emission
limits, the nominal carrier frequency
shall be adjusted as close to the
licensee’s frequency block edges, both
upper and lower, as the design permits.

(d) The measurements of emission
power can be expressed in peak or

average values, provided they are
expressed in the same parameters as the
transmitter power.

(e) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at its
discretion, require greater attenuation
than specified in this section.

[FR Doc. 94-27558 Filed 11-4-94; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73 :
[MM Docket No. 93-321; RM-8409]

Radio Broadcasting Services; Ocean
Isie Beach, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation
document which was published
Wednesday, October 12, 1994 (59 FR
51518). ,

EFFECTIVE DATE: November 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Barbara Chappelle, Publications Branch,
(202) 418-0310.

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final regulation
document contains an error in
calculating the close window filing date
and is in need of clarification.

Correction of Publication

Accordingly, the publication on
October 12, 1994 of the final
regulations, which were the subject of
FR Doc. 94-25088 is corrected as
follows:

On page 51518, in the third column,
in the DATES section, the close-window
period for filing applications should be
“December 23, 1994 in lieu of
“December 7, 1994".

Federal Communications Commission.
William F, Caton,

Acting Secretary.

{FR Doc. 94-27380 Filed 11-4-94; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 94-22; RM-8438]

Radio Broadcasting Services;
Jackson, LA

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.
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SUMMARY: This document contains a
correction to the final tion
document which was published
Thursday, October 13, 1994 (59 FR
51866).

EFFECTIVE DATE: November 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Barbara Chappelle, Publications Branch,
(202) 418-0310,

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final regulation
document contains an error in

calculating the close-window filing date
and is in need of clarification. :

Correction of Publication

Accordingly, the publication on
October 13, 1994 of the final
regulations, which were the subject of
FR Doc. 94-25308 is corrected as
follows:

On page 518686, in the third column,
in the DATES section, the close window
period for filling applications should be
“December 23, 1994" in lieu of
“December 7, 1994"".

Federal Communications Commission.
William F, Caton,

Acting Secretary.

[FR Doc. 94-27381 Filed 11-4-94; 8:45 am|
BILLING CODE 8712-01-M

47 CFRPart73
[MM Docket No. 73-275; RM-8373]

Radio Broadcasting Services; Pioche,
NV

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation
document which was published
Thursday, October 13, 1994 (59 FR
51868).

EFFECTIVE DATE: November 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Barbara Chappelle, Publications Branch,
{202) 418-0310.

'SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final regulation
document contains an error in
calculating the close window filing date
and is in need of clarification.

Correction of Publication

Accordingly, the publication on
October 13, 1994, of the final

On page 51868, in the second column,
in the DATES section, the close window
period for filing applications should be
“December 23, 1994" in lieu of
“December 7, 1994"".

Federal Communications Commission.
William F. Caton;

Acting Secretary.

[FR Doc. 94-27383 Filed 11-4-94; 8:45 am]
BILLING CODE £712-01-M

47 CFR Part 73
[MM Docket No. 94-248; RM-8105]

Radio Broadcasting Services;
Southern Shores, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation
document which was published
Thursday, October 13, 1994 (59 FR
51868).

EFFECTIVE DATE: November 7, 1994,

FOR FURTHER INFORMATION CONTACT:
Barbara Chappelle, Publications Branch,
(202) 418-0310.

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final regulation
document contains an error in
calculating the close window filing date
and is in need of clarification.

Correction of Publication

Accordingly, the publication on
October 13, 1994 of the final
regulations, which were the subject of
FR Doc. 94-25306 is corrected as
follows:

On page 51868, in the third column,
in the DATES section, the close window
period for filing applications should be
“December 23, 1994" in lieu of
“December 7, 1994",

Federal Communications Commiission
William F. Caton,

Acting Secretary.

[FR Doc. 94-27382 Filed 11-4-94; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 94-83; RM-8494)

Radio Broadcasting Services;
Cascade, MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
285C to Cascade, Montana, as that
community’s first local FM broadcast
service in response to a petition filed by
Stephen D. Dow. Canadian concurrence
has been received for this allotment at
coordinates 47-28-43 and 111-27-13.
There is a site restriction 29.7 (18.4
miles) kilometers northeast. With this
action this proceeding is terminated.
DATES: Effective December 16, 1994. The
window period for filing applications
for Channel 285C at Cascade, Montana,
will open on December 16, 1994, and
close on January 17, 1995.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

'SUPPLEMENTARY INFORMATION: This is a

summary of the Commission’s Report
and Order, MM Docket No. 94-83,
adopted October 20, 1994, and released
November 1, 1994. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, N.W,, Suite 140, Washington,
D.C. 20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Cascade, Channel 285C.
Fednral Communications Commission.

John A. Karousos,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 9427329 Filed 11-4-94; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part73
[MM Docket No. 93-318; R-8364]

Radio Broadcasting Services; Clinton,
KY

AGENCY: Federal Communications
Commission.
ACTION: Final rule.




55376 Federal Register / Vol. 59, No. 214 / Monday, November 7,

1994 / Rules and Regulations

SUMMARY: The Commission, at the
request of Thunderbolt Broadcasting
Company, Inc., allots Channel 271C3 at
Clinton, Kentucky, as that community’s
first local aural transmission service.
See 59 FR 2343, January 14, 1994.
Channel 271C3 can be allotted to
Clinton in compliance with the
Commission's minimum distance
separation requirements with a site
restriction of 11.2 kilometers (7.0 miles)
northeast to avoid short-spacings to
Station WCMT-FM, Channel 269A,
Martin, Tennessee, Station KIYS
(formerly KJBR), Channel 270C,
Jonesboro, Arkansas, and Station
KDEX~FM, Channel 272A, Dexter,
Missouri. The coordinates for Channel
271C3 at Clinton are North Latitude 36—
44-30 and West Longitude 88-54-30,
With this action, this proceeding is
terminated.

DATES: Effective: December 16, 1994.
The window period for filing

applications for Channel 271C3 at
Clinton, Kentucky, will open on
December 16, 1994, and close on
January 17, 1995.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 93-318,
adopted Oct. 20, 1994, and released
November 1, 1994. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission's copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street, N.-W., Suite 140, Washington,
D.C. 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by adding Clinton, Channel 271C3.
Federal Communications Commission.

John A. Karousos,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 94-27330 Filed 11-4-94; 8:45 am]
BILLING CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1011
[DA-95-02]

Milk In the Tennessee Valley Marketing
Area; Proposed Temporary Revision of
Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed revision of rule.

SUMMARY: This document invites
comments on a proposal to reduce the
supply plant shipping requirement of
the Tennessee Valley Federal milk order
(Order 11) for the months of March
through July 1995. The proposed action
was requested by Armour Food
Ingredients Company (Armour), which
operates a proprietary supply plant
peeled under Order 11. Armour
contends the action is necessary to
prevent the uneconomical movement of
milk and to ensure that producer milk
associated with the market in the fall
will continue to be pooled in the spring
and summer months.

DATES: Comments are due no later than
December 7, 1994.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96458, Washington, DC 20090~
64586.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this proposed rule would
not have a significant economic impact

on a substantial number of small
entities. This rule would lessen the
regulatory impact of the order on certain
milk handlers and would tend to ensure
that dairy farmers would continue to
have their milk priced under the order
and thereby receive the benefits that
accrue from such pricing.

The Department is issuing this
proposed rule in conformance with
Executive Order 12866.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. If adopted,
this proposed rule will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that :
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608¢(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of the order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act and the
provisions of § 1011.7(b) of the order,
the proposed revision of certain
provisions of the order regulating the
handling of milk in the Tennessee
Valley marketing area is being
considered for the period of March 1,
1995, through July 31, 1995.

All persons who desire to submit
written data, views or arguments about
the proposed revision should send two
copies of their views to USDA/AMS/
Dairy Division, Order Formulation <
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090~

6456, by the 30th day after publication
of this notice in the Federal Register.

All written submissions made
pursuant to this netice will be made
available for public inspection in the
Dairy Division during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed revision would reduce
the supply plant shipping requirement
from 40 to 30 percent for the period of
March through July 1995. The
Tennessee Valley order requires that a
supply plant ship a minimum of 60
percent of the total quantity of milk
physically received at the supply plant
during the months of August through
November, January, and February, and
40 percent in each of the other months.
The order also provides authority for the
Director of the Dairy Division to
increase or decrease this supply plant
shipping requirement by up to 10
percentage points if such a revision is
necessary to obtain needed shipments of
milk or to prevent uneconomic
shipments.

Armour states that it would have to
make uneconomical shipments of milk
to meet the 40 percent supply plant
shipping requirement to continue its
pool status. Additionally, the proponent
states that the 40 percent requirement
could jeopardize the continued
association of producers who have
supplied the Order 11 market in the fall.

Armour anticipates that marketing
conditions in 1995 will mirror those in
1993 and 1994, when the shipping
percentage was also reduced. It expects
milk supplies to be adequate to meet the
Class I needs of the market.

In view of the current supply and
demand relationship, it may be
necessary to reduce the supply plant
shipping percentage as proposed to
provide for the efficient and economic
marketing of milk during the months of
March 1 through July 31, 1995.

List of Subjects in 7 CFR Part 1011

Milk marketing orders.
The authority citation for 7 CFR Part
1011 continues to read as follows:
Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.
Dated: November 1, 1994.
Richard M. McKee,
Director, Dairy Division.
[FR Doc. 94-27522 Filed 11-4-94; 8:45 am]
BILLING CODE 3410-02-




55378 Federal Register / Vol.

59, No. 214 / Monday, November 7, 1994 / Proposed Rules

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1413

RIN 0560-AD42

1995 Extra Long Staple Cotton
Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the regulations to set forth the
acreage reduction percentage used in
administering the acreage reduction
program (ARP) for the 1995 crop of extra
long staple (ELS) cotton. This action is
required by section 103(h)(5) of the
Agricultural Act of 1949 as amended
(the 1949 Act),

PATES: Comments must be received on
or before November 18, 1994 in order to
be assured of consideration.
ADDRESSES: Comments must be mailed
to Wayne Bjorlie, Farm Services
Agency, U.S. Department of Agriculture
(USDA), room 3754-S, P.O. Box 2415,
Washington, DC 20013-2415.

FOR FURTHER INFORMATION CONTACT:
Kathryn A. Broussard, Farm Service
Agency, USDA, room 3758-S, P.O. Box
2415, Washington, DC 20013-2415 or
call 202-720-9222.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant and was
reviewed by the Office of Management
and Budget (OMB) under Executive
Order 12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Commodity Credit Corporation
(CCC) is not required by 5 U.S.C. 553 or
any other provision of law to publish a

notice of proposed rulemaking with
respect to the subject matter of these
determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
catalog of Federal Domestic Assistance,
to which this rule applies are: Cotton
Production Stabilization—10.052.

Executive Order 12778

This proposed rule has been reviewed
in accordance with Executive Order
12778. The provisions of the proposed
rule do not preempt State laws, are not
retroactive, and do not involve
administrative appeals.

Executive Order 12372

This program/activity is not subject to
the provisions.of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See notice
related to 7 CFR part 3015; subpart V,
published at 48 FR 29115 (June 24,
1983),

Paperwork Reduction Act

The amendments to 7 CFR part 1413
set forth in this proposed rule do not
contain information collections that
require clearance by the OMB under the
provisions of 44 U.S.C. 35..

Request for Public Comment

Comments are requested with respect
to this proposed rule and such
comments shall be considered in
developing the final rule.

Background

In accordance with section 103(h)(5)
of the 1949 Act, an ARP may be
established for the 1995 crop of ELS
cotton if it is determined that the total
supply of ELS cotton, in the absence of
an ARP, will be excessive, taking into
account the need for an adequate carry-
over to maintain reasonable and stable
prices and to meet a national ¢
emergency.

Land diversion payments also may be
made to producers of ELS cotton,
whether or not an ARP for ELS cotton
is in effect, if needed to assist in
adjusting the total national acreage of
ELS cotton to desirable goals. A paid
land diversion has not been considered
because, given the existing supply/use
situation, it is not needed.

If an ARP is announced, the reduction
shall be achieved by applying a uniform
percentage reduction (including a zero
percentage reduction) to the ELS crop
acreage basé for each ELS cotton-
producing farm. Preducers who
knowingly produce ELS cotton in excess
of the permitted acreage for the farm are
ineligible for €CC ELS cotton price
support loans and payments with
respect to that farm.

Based on 1995 supply/use estimates
as of September 1994, four options are
considered. However, because of
changes in the 1995 supply/use
situation that may develop between now
and the announcement date for the
acreage reduction percentage, the actual
percentage may be different from the
options discussed in this proposed rule.

The 1995 ARP options considered are:

Option 1. 10-percent acreage *
reduction percentage.

Option 2. 15-percent acreage
reduction percentage.

Option 3. 20-percent acreage
reduction percentage.

Option 4. 25-percent acreage
reduction percentage.

The estimated impacts of the ARP
options are shown in the following
table.

EXTRA LONG STAPLE COTTON SUPPLY/DEMAND ESTIMATES

ftem

Option 1

Option 4

Option 2

Acreage Reduction Percentage (%)

Participation (%)

Planted Acres (thousand)

Production (thousand bales)

Domestic Use (thousand bales)

Exports (thousand bales)

Ending Stocks (thousand bales)
Stocks to Use Ratio x

Deficiency Payments ($ million)

0.304

25
135
175
355
75
330
112

15

45
185
376
75
340
123
0.296
0 0

10
50
190
386
75
345
128
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Accordingly, comments are requested
with respect to the 1995 ARP for ELS
cotton. The final acreage reduction
percentage will be set forth at 7 CFR
part 1413,

List of Subjects in 7 CFR Part 1413

Acreage allotments, Cotton, Disaster
assistance, Feed grains, Price support
programs, Reporting and recordkeeping
requirements, Rice, Soil conservation,
Wheat,

Accordingly, it is proposed that 7 CFR
part 1413 be amended as follows:

PART 1413—FEED GRAIN, RICE,
UPLAND AND EXTRA LONG STAPLE
COTTON, WHEAT AND RELATED
PROGRAMS

1. The authority citation for 7 CFR
part 1413 continues to read as follows:

Authority: 7-U.S.C. 1308, 1308a, 1309,
1441-2, 14442, 1444f, 1445b-3a, 1461-1469;
15 U.S.C. 714b and 714c.

2. Section 1413.54 is amended as
follows by:
A. Revising paragraphs (a)(5)(iii) and
(a)fgs)g;king h (a)(5)(v)
: paragraph (a)(5)(v),
C. Adding paragraph (d)(5):

§1413.54 Acreage reduction program
provisions.

(a) LI

(5) RN

(iii) 1993 ELS cotton, 20 percent;

(iv) 1994 ELS cotton, 15 percent; and

(v) 1995 ELS cotton shall be within
the range of 10 to 25 percent, as
determined and announced by CCC.
* * " * *

(d)* ==

(5) For the 1995 crop:

(i) - (iii) [Reserved]

(iv) Shall not be made available to
producers of ELS cotton.

* = * * *

Signed at Washington, DC, on November 1,
1994,

Richard E. Rominger,

Executive Vice President Commeodity Credit
Corporation.

[FR Doc. 94-27539 Filed 11-4-04; 8:45 am]
BILLING CODE 3410-05-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 900

Hearings on the Federal Home Loan
Bank (FHLBank) System and
Recommendations for FHLBank
Legislation

ACTION: Notice of public hearing and
request for comment.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is hereby
announcing a public hearing and
requesting comment on the FHLBank
System’s (System) contribution to
housing and community lending, the
FHLBank System'’s potential for
improving its support of community
lenders and recommendations for
legislation to modernize the FHLBank
System.

DATES: The public hearing will be held
on December 8 and December 9, 1994,
beginning at 9 a.m. on both days.
Written requests to participate in the
hearing must be received no later than
November 16, 1994.

ADDRESSES: The hearing will be held at
the Office of Thrift Supervision
Amphitheater, 1700 G Street NW,
Washington, DC 20552. Send requests to
participate in the hearing, written
statements of hearing participants, or
other written comments to Elaine L.
Baker, Executive Secretariat, Federal
Housing Finance Board, 1777 F Street
NW, Washington, DC 20006. The
submissions may be mailed, hand
delivered or sent by facsimile
transmission to (202) 408-2895.
Submissions must be received by 5 p.m.
on the day they are due in order to be
considered received by the Finance
Board, Late filed, misaddressed, or
misidentified submissions may affect
eligibility to participate in the hearing.
FOR FURTHER INFORMATION CONTACT:
Kerrie Ann Sullivan, External Affairs
Specialist, (202) 408-2515, or K. Scott
Baker, Manager, Congressional Affairs,
(202) 408-2980. Federal Housing
Finance Board, 1777 F Street NW,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION: Pursuant
to a request by Nicolas P. Retsinas, the
Department of Housing and Urban
Development Secretary’s Designee to the'
Finance Board, the 12 Federal Home
Loan Banks conducted public forums in
August and September of 1994 to seek
comment on three topics: (1) The
contribution of the System and its
members to housing and community
development lending; (2) the capacity
for the System to support community
lenders and community-based lending;
and, (3) appropriate System governance
structure. Each FHLBank public forum
discussed several related questions:

(1) How can the System facilitate
housing and community development
lending through the existing network of
community-based lenders?

(2) How should the community
development mission of the System be
defined with regard to the types of
lending and collateral requirements

compatible with the safety and
soundness realuiremems of the System?

(3) How is the changing membership
base affecting the System?

(4) Building on the success of the
Affordable Housing and the Community
Investment programs, how can we
demonstrate the contribution that
member institutions make through the
regular advances program.

5) What type of System governance
structure would enable the System to
better realize its public purpose
potential, while ensuring continued
safety and soundness?

The Finance Board is interested in the
views of System members, community
groups, trade associations, government
sponsored enterprises, federal and state
agencies and others on the topics
addressed in the 12 FHLBank forums.
To assist interested persons in
responding, summaries of the sessions
held by the FHLBanks will be made
available prior to the public hearing.
Requests for this material may be made
by writing or calling (refer to the
information listed in the ADDRESSES
portion of this notice). Most of these
issues were also addressed in five
reports on the FHLBank System
submitted to Congress pursuant to the
Housing and Community Development
Act of 1992. Congressionally-mandated
reports were submitted by the Finance
Board, the Department of Housing and
Urban Development, the General
Accounting Office, the Congressional
Budget Office and a FHLBank
Shareholder Study Committee.

Additionally, the Finance Board
invites testimony regarding potential
FHLBank legislation. Specifically, the
Finance Board welcomes testimony on
what should be contained in a
comprehensive FHLBank legislative
package addressing the following four
areas: (1) The structure of FHLBank
capital; (2) the statutory definition of the
FHLBank System’s mission; (3)
FHLBank membership and borrowing
requirements; and, (4) the appropriate
structure of FHLBank System regulation
and governance.

On December 8, the Finance Board
hearing will be directed at the topics
that were the subject of the FHLBank
public forums and on the issues to be
addressed in legislation. On December
9, the Finance Board will arrange panels
on each of four specific legislative issue
areas, Witnesses should indicate a
preference for either testifying during
the more general discussion on
December 8 or identify a specific topic
panel on which they would like to
participate on December 9.

Persons wishing to participate in
these hearings should send a written
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request to the address listed in the
ADDRESSES portion of this notice, to be
received no later than November 16,
1994. A request to participate in the
hearing must include the following
information:

(A) The name, title, address, business
telephone and fax number of the
participant;

(B) The entity or entities that the
participant will be representing;

(C) An indication as to the witnesses'
preference to testify on the more general
topics of December 8 or on one of the
following specific panels planned for
December 9: (1) The structure of
FHLBank capital; (2) the statutory
definition of the FHLBank’s mission; (3)
statutory FHLBank membership and
borrowing requirements; and, (4) the
appropriate structure of FHLBank
regulaticn and governance.

Depending on the number of requests
received, participants may be limited in
the length of their oral presentations.
However, the Finance Board will
provide time at the end of the December
8 hearing for brief general comments
from the public. The Finance Board will
notify participants of the date and time
scheduled for their presentation. In
establishing panels of participants for
presentations, the Finance Board
reserves the right to limit the number of
participants and to select, at its
discretion, those persons who may make
oral presentations if more requests are
received for participation than may be
accommodated in the time available.

Participants will be required to
submit written statements in advance of
the hearing date. These written
statements should incorporate the major
points to be presented at the hearing
and should be accompanied by an
executive summary of no more than
three to five pages. Written statements
must be received no later than
November 28, 1994, and should be sent
to the address listed in the ADDRESSES
portion of this notice. f

By the Federal Housing Finance Board.
Nicolas P. Retsinas,
HUD—Secretary Designee to the Board.
[FR Doc. 94-27451 Filed 11-4-94; 8:45 am]
EILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-157-AD]

Airworthiness Directives; British
Aerospace Model Avro 146—-RJ Serles
Airplanes

AGENCY: Federal Aviation
Administration, DOT,

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
British Aerospace Madel Avro 146-R]
series airplanes. This proposal would
require inspections to detect cracking of
the upper main fitting of the nose
landing gear (NLG), and replacement or
repair of cracked parts. This proposal is
prompted by reports of cracking of the
upper main fitting of the NLG, The
actions specified by the proposed AD
are intended to prevent failure of the
main fitting, which could lead to
collapse of the NLG during landing.
DATES: Comments must be received by
January 4, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM—
157—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerespace Holdings, Inc,, Avro
International Aerospace Division, P.O.
Box 16039, Dulles International Airport,
Washington DC 20041-6039. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
ANM-113, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (206) 227-2148; fax (206)
227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such

written data, views, or arguments as
they may desire, Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-157-AD.”" The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM~157-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On August 23, 1993, the FAA issued
AD 93-17-04, amendment 39-8674 (58
FR 47036, September 7, 1993),
applicable to all British Aerospace
Model BAe 146 series airplanes, to
require repetitive eddy current or ultra
high sensitivity penetrant inspections to
detect cracking of the upper main fitting
of the nose landing gear (NLG), and
replacement or repair of cracked parts.
That action was prompted by reports of
cracking in the main fittings of the NLG.
The actions required by that AD are
intended to prevent failure of the main
fitting, which could lead to collapse of
the NLG during landinlg.

AD 93-17-04 is applicable only to
British Aerospace Model BAe 146 series
airplanes. Since issuance of that AD,
however, the Civil Aviation Authority
(CAA), which is the airworthiness
authority for the United Kingdom, has
advised that additional airplanes may be
subject to the same unsafe condition
addressed by the existing AD action.
Further analysis has indicated that
cracking of the upper main fitting of the
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NLG may occur on all British Aerospace
Model Avro 146-R] series airplanes.

British Aerospace has issued Revision
2, dated July 10, 1993, of Service
Bulletin S.B. 32-131. The inspection
procedures described in this revision
are identical to those described in
Revision 1 of the service bulletin (which
was referenced in AD 93-17-04). This
revision only expands the effectivity
listing to include additional airplanes.
The CAA classified this service bulletin
as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive eddy-current or ultra high
sensitivity penetrant inspections, and
replacement or repair of cracked parts.
The actions would be required to be
accomplished in accordance with the
service bulletin described previously.
This proposed rule would be applicable
only to Model Avro 146-R] series
airplanes,

(Note: The FAA's normal policy is that
vhen an AD requires a substantive change,

suchasa chan&e (expansion) in its
2pplicability, the ""old” AD is superseded by
removing it from the system and a new AD
is added. In the case of this AD action, the
FAA normally would have proposed
superseding AD 93-17-04 to expand its
@pplicability to include Model Avro 146-R]
series airplanes as the additional affected
irplanes. However, in reconsideration of the
entize fleet size that would be affected by a
supersedure action, and the consequent

orkload associated with revising
maintenance record entries, the FAA has

Supersede AD 93-17-04; airplanes listed in
e applicability of AD 93-17-04 are
equired to continue to comply with the
requirements of that AD. This proposed AD
S a separate AD action, and is applicable to
il British Aerospace Model Avro 146-R]
beries airplanes.)

_The FAA estimates that 3 airplanes of
S. registry would be affected by this

proposed AD, that it would take
approximately 2.5 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $450, or $150 per

airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
‘on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action"
under Executive Order 12866; (2) is not
a “'significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g): and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft Limited,
Avro International Aerospace Division
(Formerly British Aerospace, pic; British
Aerospace Commercial Aircraft,
Limited): Docket 94-NM-152-AD.

Applicability: All Model Avro 146-R]
series airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of the main fitting,
which could lead to collapse of the nose land
gear (NLG) during landing, accomplish the
following:

(a) For airplanes on which NLG
number 200876001 or 200876003 has been
installed:

(1) Prior to the accumulation of 4,000 total
landings or within 30 days after the effective
date of this AD, whichever occurs later,
conduct an eddy current or ultra high
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B.

32-131, Revision 2, dated July 10, 1993.
Repeat the inspection thereafter at
intervals not to exceed 4,000 landings.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. After
replacement or repair, repeat the inspection
at intervals not to exceed 4,000 landings.

(b) For airplanes on which NLG part
number 200876002, 200876004, or
201138002 has been installed:

(1) Prior to the accumulation of 16,000
total landings or within 30 days after the
effective date of this AD, whichever occurs
later, conduct an eddy current or ultra
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B. 32-131, Revision 2, dated July
10, 1993. Repeat the inspection thereafter at
intervals not to exceed 8,000 landings.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. After
replacement or repair, repeat the inspection
at intervals not to exceed 8,000 landings.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may he
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
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compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations {14 CFR 21.197
and 21.189) to operate the airplane toa
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 1, 1994.

SR. Miller,

Acting Manager, Transport Airplane
Directerate, Aircraft Certification Service.
IFR Boc. 94-27479 Filed 11—4-94; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 94-NM-163-AD]

Airworthiness Directives; British
Aerospace Model BAe 146-100A,
—200A, ~300A and Model Avro 146—
RJ70A, —RJB5A, and —RJ100A Series

Airplanes Equipped With Certain Air
Cruisers Evacuation Slides

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model BAe
146-100A, —200A, —300A and Model
Avro 146-RJ70A, —RJ85A, and —Rj100A
series airplanes. This propoesal would
require repetitive inspections to verify
proper deployment of the evacuation
slide at each door position, and various
follow-on actions to correct
discrepancies. This propasal is
prompted by a report that, during
operational checks of evacuation slides
on in-service airplanes, the inflation
valves failed to deploy the evacuation
slide properly. The actions specified by
the proposed AD are intended to
prevent failure of the evacuation slide to
deploy automatically on demand, which
would necessitate the flight crew to
manually deploy the slide; this situation
could delay or impede the evacuation of
passengers during an emergency.

DATES: Comments must be received by
January 4, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
163-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
Jocation between 9:00 a.m. and 3:00

p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace Holdings, Inc., Avro
International Aerospace Division, P.O.
Box 16039, Dulles International Airport,
Washington, DC 20041-6039; and Air
Cruisers Company, P.O. Box 180,
Belmar, New Jersey 07719-0180. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephane
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard en which the following
statement is made: “Comments to
Docket Number 94-NM-163-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-163-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Di .

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on all British Aerospace Model
BAe 146-100A, —200A, —300A and
Model Avro 146-RJ70A, -RJ85A, and
—RJ100A series airplanes equipped with
certain Air Cruiser evacuation slides.
The CAA advises that, during
operational checks of evacuation slides
on these airplanes, the inflation valves
failed to deploy the evacuation slide
properly. Subseguent investigation,
conducted by Air Cruisers (the
manufacturer of the evacuation slides),
revealed that the existing design of the
inflation valves requires excessive
operating pull force to activate
deployment of the evacuation slide.
This condition, if not corrected, could
result in failure of the evacuation slide
to deploy automatically, which
necessitates the flight crew to manually
deploy the slide. This situation could
delay or impede the evacuation of
P during ncy.

Britis Aerospace has issued Service
Bulletin S.B. 25-328, Revision 2, dated
July 10, 1993, which describes
procedures for repetitive inspections to
verify proper deployment of the
evacuation slide at each door position,
and various follow-on actions to correct
discrepancies. The CAA classified this
service bulletin as mandatory.

Addditionally, Air Cruisers Company
has issued Service Bulletin S.B. 201-
25-17, dated June 4, 1992, which
describes procedures for modificatien of
the inflation valve of the evacuation
slide. This modification entails
replacing the existing valve with a new,
improved valve. The new valve has a
lower maximum operating pull force,
which will permit the evacuation slide
to deploy automatically on demand.

This sirplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available informatien, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
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type design registered in the United
States, the proposed AD would require
repetitive inspections to verify proper
deployment of the evacuation slide at
each door position, and various follow-
n actions to correct discrepancies. The
sroposed AD would also require
nodification of the inflation valve of the
wvacuation slide, which would
erminate the repetitive inspection
requirements. The actions would be
equired to be accomplished in
ccordance with the service bulletin
lescribed previously.

The FAA estimates that 41 airplanes

f U.S. registry would be affected by this
proposed AD, that it would take

pproximately 3.5 work hours per
irplane to accomplish the proposed

tions, and that the average labor rate

is 560 per work hour. Required parts
would be supplied by the manufacturer
it no cost to the operators. Based on
these figures, the total cost impact of the
roposed AD on U.S. operators is
estimated to be $8,610, or $210 per
pirplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of

he proposed requirements of this AD
action, and that no operator would
sccomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

roposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
cortify that this proposed regulation (1)
s not a “significant regulatory action”

nder Executive Order 12866; (2) is not

“significant rule’ under the DOT

‘egulatory Policies and Procedures (44
R 11034, February 26, 1979); and (3) if
Promulgated, will not have a significant
Fconomic impact, positive or negative,
O a substantial number of small entities
nder the criteria of the Regulatory
#lexibility Act. A copy of the draft
"gulatory evaluation prepared for this
@ction is contained in the Rules Docket.
copy of it may be obtained by
ontacting the Rules Docket at the
OCation provided under the caption
ADDRESSES. )

ist of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
bafety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C, 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft Limited,
Avro International Aerospace Division
(Formerly British Aerospace, PLC;
British Aerospace Commercial Aircraft
Limited): Docket 94-NM-163-AD.

Applicability: Model British Aerospace
BAe 146-100A, —~200A, —300A and Model
Avro 146-RJ70A, —RJ85A, and —RJ100A
series airplanes; equipped with Air Cruisers
Company evacuation slides, as listed in
British Aerospace Service Bulletin S.B. 25~
328, Revision 2, dated July 10, 1993;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the evacuation slide
to deploy automatically, which necessitates
the flight crew to manually deploy the slide
and subsequently could delay or impede the
evacuation of passengers during an
emergency, accormplish the following:

(a) Within 3 months after the effective date
of this AD, perform an inspection to verify
proper deployment of the evacuation slide at
each door position, in accordance with
British Aerospace Service Bulletin S.B. 25~
328, Revision 2, dated July 10, 1993.

(1) If the slide deploys properly, repeat the
inspection thereafter at intervals not to
exceed 6 months.

(2) if any slide fails to deploy properly,
prior to further flight, conduct the actions
specified in paragraphs 2.A.3 through 2.A.6
of the Accomplishment Instructions of the
service bulletin.

(b) Within 8 months after the effective date
of this AD, modify the inflation valves of the
evacuation slide, in accordance with Air
Cruisers Company Service Bulletin S.B. 201-
25-17, dated June 4, 1992. Accomplishment
of this modification constitutes terminating
action for the repetitive inspection
requirements of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then

send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM=-113. 3

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 1, 1994.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-27476 Filed 11-4~94; 8:45 am)
BILLING CODE 4910-13-P

14 CFR Part 39
[Docket No. 94-NM-132-AD]

Alrworthiness Directives; British
Aerospace Model Avro 146-RJ70A and
~RJB5A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model Avro
146-R]J70A and -R]85A series airplanes.
This proposal would require an
inspection to identify and remove
certain cable terminals on the auxiliary
power unit (APU) starter circuit and
installation of certain new cable
terminals. This proposal is prompted by
a report that, during an inspection of the
cable terminals on the APU starter
circuit, incorrect cable terminals were
found installed on these airplanes. The
actions specified by the proposed AD
are intended to ensure the installation of
correct starter cable terminals in the
APU; incarrect cables could lead to the
inability of the pilot to start the APU
when needed in a situation of loss of
other electrical power sources.

DATES: Comments must be received by
January 4, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
132-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday. except
Federal holidays.
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The service information referenced in
the proposed rule may be obtained from
British Aerospace Holdings, Inc., Avro
International Aerospace Division, P.O.
Box 16039, Dulles International Airport,
Washington DC 20041-6039. This _
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW, Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephane
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-132-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-132—-AD, 1601 Lind Avenue
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified

the FAA that an unsafe condition may
exist on certain British Aerospace
Model Avro 146-RJ70A and -RJ85A
series airplanes. The CAA advises that,
during an inspection of the cable
terminals in the auxiliary power unit
(APU) starter circuit, incorrect cable
terminals were found installed on these
airplanes. Investigation revealed that
nickel-plated copper terminais were
installed during production instead of
aluminum/copper terminals. Nickel-
plated copper terminals that contact
APU starter cables having an aluminum
core result in dissimilar metal corrosion.
Such corrosion could lead to the loss of
power to the APU, and the consequent
inability of the pilot to start the APU
when necessary in a situation where an
airplane'’s primary or other electrical
power sources are lost. If this were to
occur, all electrical power on the
airplane may be lost.

vro has issued Service Bulletin S.B.
49-40, Revision 1, dated March 17,
1994, which describes procedures for a
detailed visual inspection to identify the
cable terminals fitted to cables KA47
and KA48 in the APU starter circuit at
terminal block KA9. This service
bulletin also describes procedures for
removing the cable terminals identified
as part number (P/N) S1007-042 and
installing new cable terminals having P/
N S1006—040. The CAA classified this
service bulletin as mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. .

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
a detailed visual inspection to identify
the cable terminals fitted to cables KA47
and KA48 on the APU starter circuit at
terminal block KA9, removal of certain
cable terminals, and installation of
certain new cable terminals. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

The FAXre.;ﬁmales that 3 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take

approximately 1.5 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $250 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$997.50, or $332.50 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1879); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 33—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.
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§39.13—{Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerespace Regional Aircraft Limited,
Avro International Aerospace Division
(Formerly British Aerospace, PLC;
British Aerospace Commercial Aircraft
Limited): Docket 84-NM-132-AD.

Applicability: Model Avro 146-R}70A and
~RJ85A series airplanes; as listed in Avro
International Aerospace Service Bulletin 49—
40, Revision 1, dated March 17, 1994;
certificated in any category.

Corzpliance: Required as indicated, unless
accomplished previously.

To prevent loss of electrical power to the
auxillary power unit (APU), accomplish the
following:

(a) Within 5 months after the effective date
of this AD, perform a detailed visual
inspection to identify the cable terminals
fitted to cables KA47 and KA48 in the APU
starter circuit at terminal block KA9, in
accordance with Avro International
Aerospace Service Bulletin S.B. 4940,
Revision 1, dated March 17, 1994. If the cable
terminals are identified as part number (P/N)
$1007-042, prior to further flight, remove the
cable terminals and install new cable

(b) An alternative method of compliance or
ladjustment of the compliance time that

Inspector, who may add comments and then
send it to the Manager, Standardization
{Branch, ANM-113,

Note: Information concerning the existence
of approved alternative methods of

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
1.197 and 21.189) to operats the airplane to
8 location where the requirements of this AD

n be eccomplished.

Issued in Renton, Washington, on

November 1, 1094,

“cting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
FR Doc, 94-27475 Filed 11-4-94; 8:45 am)

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 228, 229, 230, 239, 240,
and 274

[Release Nos. 33-7106; 34-34923; IC~
20870; File No. 87-31-94]

RIN 3235-AE14

Disclosure Concerning Legal
Proceedings Involving Management,
Promoters, Control Persons and
Others

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Commission is
publishing for comment amendments
that would expand the types of legal
proceedings required to be disclosed in
Commission filings, add such disclosure
to certain investment company filings,
and increase to 10 years the reporting
period for such legal proceedings
disclosure.

DATES: Comments must be submitted on
or before January 6, 1995. ;
ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washingtan, D.C. 20549-6009.
Comment letters should refer to File No.
S57-31-94. All comments received will
be available for public inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, N.W.,
Washington, D.C. 20549-6009.

FOR FURTHER INFORMATION CONTACT:
James R. Budge, Qffice of Disclosure
Policy, (202) 942-2910, Division of
Corporation Finance (Mail Stop 3-12);
with regard to investment company
issues, Kathleen K. Clarke, Office of
Disclosure and Investment Adviser
Regulation, (202) 942-0721, Division of
Investment Management (Mail Stop 10—
6), Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549-6009.

SUPPLEMENTARY INFORMATION: The
Commission today is publishing for
comment proposed amendments to
paragraphs (f) and (g) of Item 401 ! of
Regulation §-K 2 and paragraph (d) of
Item 4013 of Regulation S-B 4 under the
Securities Act of 1933 (“Securities
Act”)* and the Securities Exchange Act
of 1934 (“Exchange Act”).® The

'17 CFR 229.401(f) and {g).
217 CFR Part 229.

317 CFR 228.401(d).

417 CFR Part 228.

315 US.C. 77a et seq.

515 U.S.C. 78a et seq.

Commission also proposes to conform
legal proceedings disclosure items in
Form 1-A7 under the Securities Act,
and Schedules 13D,%13E-3,° 14A 9 and
14D-1 " under the Exchange Act. The
Commission also is proposing to add
legal proceedings disclosure
requirements to various forms used by
registered investment companies under
the Securities Act or the Investment
Company Act of 1940 (“Investment
Company Act”),'? including Forms N—
1A,'3 N-2,'4 N-3,!5N-4,'6 N-5,17 N-8B-
2,'8 N-8B-3'° and N-8B—4.20

I. Executive Summary

The Commission’s current regulations
require disclosure of legal proceedings !
involving executive officers, directors,
persons nominated to become directors,
promoters, significant shareholders,
participants in proxy contests, and other
specified persons (“designated
persons”).22 The principal provisions

717 CFR 239.90.

#17 CFR 240.13d-101.

217 CFR 240.13¢-100,

1017 CFR 240.14a-101.

117 CFR 240.14d-100.

1215 U.S.C. 80a-1 et seq. As discussed in Section
IV, below, investment companies currently are
specifically roquired to disclose legal
only in proxy statements related to the election of
directors and not in registration statements or other
disclosure documents.

1217 CFR 274.31A.

1417 CFR 274.11a-1.

%17 CFR 274.11b,

'¢17 CFR 274.11¢.

V717 CFR 274.5.

817 CFR 274.12,

1917 CFR 274.13,

17 CFR 274.14.

21 The term “'legal * as used in this
release and in current Item 401, includes criminal
convictions, as well as findings, orders or sanctions
in civil and administrative actions, that have not
been reversed, suspended or vacated. It also
includes criminal actions atthetime s

pending
+ disclosurs document is filed, and the initistion of

bankruptcy or similar proceedings. With respoct to
proposed Item 401, the term also encom

sanctions issued by securities and commodities
self-regulstory organizations that have not been
reversed or otherwise rendered of no effect.

# As used in this release, “‘designated person”
includes the persons identified in the following
disclosure provisions, forms and schedules: $-K
Item 401 {f) and (g) and S-B ftem 401(d)—exocutive
officers, directors, persons nominated to become
directors, as well as pramoters and control persons
of newly public companies; Schedules 13D, 138-3,
and 14D-1—the person filing the schedule. In
addition, if the filer {3 a general or limited
partnership, syndicste or other group—the
individual general partners of general or limited
partnerships, each member of such syndicate ar
group and each person controlling such partner or
member; if such general partner, member ar person
controlling such pertnar or member is a
corparation, or if the filer is a corporstion—tha
corporation’s directors and executive officers,
persons controlling such corporation, and directors
and executive officers of any corporation ultimately
in control of such corporation; Proxy statements
relating to election contests—any participant in an

Continued
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are found in Items 401 (f) and (g) of
Regulation S-K and Item 401(d) of
Regulation S-B,?? but a number of forms
and schedules require similar
disclosure, as discussed below.24 A
review of current requirements has
raised questions about the adequacy of
the five-year period for reporting such
proceedings. In light of these questions,
as well as the enactment of the
Securities Enforcement Remedies and
Penny Stock Reform Act of 1990
(*“Remedies Act”"),25 the Commission
proposes to expand the disclosure
provisions and the time frame of the
current requirements and to eliminate
the differences in requirements among
various forms.

The amendments proposed today
would consolidate and clarify existing
legal proceedings disclosure provisions,
as well as add requirements to disclose
the following:

» Federal and state agency
receivership appointments involving a
designated person, any partnership in
which such person was a general
partner, and any corporation in which
such person served as an executive
officer; 26

e All judicial and administrative
findings, orders and sanctions based on

election contest, as defined by Instruction 3 to Item
4 of Schedule 14A (in addition to the Item 401
disclosure generally required in a proxy statement
involving an election of directors, contested or
otherwise); Regulation A Offering Circular (Model
BJ}—executive officers, directors and persons
nominated to become directors; Prospectuses
Relating to Oil and Gas Programs (Securities Act
Industry Guide 4)—management and operating
companies (in addition to the disclosure required
by the appropriate registration form); Registration
Statements Relating to Interests in Real Estate
Limited Partnerships (Securities Act Industry Guide
5)—the persons making investment decisions (in
addition to the disclosure required by the
appropriate registration form).

D n order to simplify references to the legal
proceedings disclosure requirements, references to
Item 401(f) or 401(g) hereafter should be read to
include the comparable provisions in Regulation S-
B Item 401(d).

24[n addition to provisions requiring disclosure of
legal proceedings involving designated persons,
Regulation S-K Item 103 [17 CFR 229.103] requires
disclosure of material pending legal proceedings
involving the registrant.

25 Pub. L. 101-429, 104 Stat. 831 (1990). The
Remedies Act amended the federal securities laws
to provide for: civil money penalties in civil actions
for violations of the federal securities laws;
Commission authority to issue cease-and-desist
orders; court enforcement of cease-and-desist orders
and imposition of civil money penalties for failure
to comply; affirmation of power of federal courts to
order officer and director and suspensions; and
civil money penalties, disgorgement, and orders of
accounting in Commission administrative
proceedings. Co granted these new judicial
and administrative remedies to increase both the
Commission’s ability to deter those who violate the
securities laws and its flexibility to adapt remedies
to the varying circumstances of particular conduct
and violators.

26 Current requirements limit disclosure to court-
appointed receiverships.

alleged violations of federal or state
securities, commodities, banking and
insurance laws and regulations; ?’

o Civil and administrative
proceedings resultinig from a designated
person’s involvement in mail fraud,
wire fraud, and fraud in connection
with activities related to a business
enu'té; 28

¢ Civil and administrative actions
relating to a designated person’s breach
of a fiduciary duty owed to a
corporation, partnership, business trust
or similar entity; 2°

e Administrative orders restricting a
designated person’s business
practices;3°

o Disciplinary sanctions imposed
against a designated person by securities
and commodities self-regulatory
organizations (“SROs”); and

e Comparable foreign legal
proceedings.?!

Disclosure would be required for 10
years following the specified event,
expanding the current five-year
provision. -

The proposals would rescind the
general provisions that currently permit
disclosure to be omitted if the registrant
believed that the information would be
neither material to investors in
evaluating the ability and integrity of
management, nor to a voting or
investment decision; provisions relating
to bankruptcy or insolvency :
proceedings, however, would retain the
materiality language. In addition, the
provision limiting disclosure to
administrative orders that restrict
activities for periods of more than 60
days would be deleted.?2

27 Existing provisions require disclosure of court
orders restricting certain business activities subject
to federal or state securities, commodities, banking
and insurance laws, administrative restrictions on
such activities that exceed 60 days, and court
limitations on any business practice. Disclosure
also is required of judicial and administrative
findings of violations of federal or state securities
or commodities laws.

# Disclosure of fraud-related legal proceedings
currently is limited to criminal fraud actions and to
the types of proceedings listed in n.27, above, that
involve fraud.

29 Disclosure currently is required if the breach of
fiduciary duty resulted in one of the restrictions
identified in n.27, above.

3 Administrative restrictions on business
practices currently must fall within one of the
categories identified in n.27, above, before
disclosure is required.

31 Current provisions do not distinguish between
criminal and civil proceedings brought within the
United States and those pursued in foreign
jurisdictions. The proposals would make it clear
that disclosure is required of any foreign criminal
or civil proceeding if its domestic counterpart
would be required to be disclosed and would add
provisions requiring disclosure of foreign
administrative and bankruptcy actions.

2The provisions of paragraphs (f) and (g) of
Regulation S-K Item 401 would be consolidated into
a single paragraph (f):

The proposals also conform the
requirements in various forms and
schedules under the Securities Act and
the Exchange Act. Finally, the
Commission is proposing to add legal
proceedings disclosure to investment
company registration statement forms.

I1. Background of Legal Proceedings
Requirements

Disclosure of information regarding
legal proceedings involving directors,
executive officers, control persons,
promoters and others has been required
in various filings under the federal,
securities laws for many years. In 1956,
the Commission adopted the current
provisions requiring participants in
proxy contests involving the election or
removal of directors to disclose criminal
convictions (other than traffic violations
or similar misdemeanors) that occurred
within the past 10 years.?? Since their
adoption in 1968, large shareholder
beneficial ownership reports 24 also have
required disclosure of criminal
convictions with respect to the person
or persons filing the report.3s

More than 20 years ago, the
Commission began requiring disclosure
of legal proceedings involving directors
in registration statements and annual
reports filed under the Exchange Act. 3¢
In 1970, Exchange Act registration
statements?®? and annual reports3® were
amended to require disclosure of the
initiation of bankruptcy or other
insolvency proceedings, court
appointments of receivers, criminal
convictions and pending criminal

33 Release No. 34-5276 (January 17, 1956) [21 FR
577]. This originally was adopted as a provision of
Schedule 14B, and a summary of this information
was required to be furnished in election contest
proxy statements. In October 1992, the Commission
eliminated the Schedule 14B filing requirement and
moved the legal proceedings disclosure provision
from that Schedule into Item 5(b)(1)(iii) of Schedule
14A. See Release No. 34-31326 (October 16, 1992)
[57 FR 48276). That provision currently requires
disclosure of any criminal conviction of a
“participant” in the election contest that has
occurred in the last 10 years.

34 Schedule 13D. Release No. 34-8370 (july 30,
1968) {33 FR 11015].

35 The ten year disclosure requirement originally
found in the Schedule 13D was revised to a five-
year requirement in 1977. Release No. 33-5808
(February 24, 1977) [42 FR 12342].

35In March 1969, the Commission's Disclosure
Policy Study recommended increased disclosure of
legal proceedings involving management in
Securities Act registration statements and Exchange
Act registration statements, proxy statements and
annual reports. Disclosure to Investors: A
Reappraisal of Administrative Policies under the
’33 Act and "34 Act, Report and recommendations
to the Securities and Exchange Commission from
the Disclosure Policy Study, March 1969, pp. 93—
95.

37 Form 10, 17 CFR 249.210, Release No. 34-899%
{October 14, 1970) [35 FR 16537).

38Form 10-K, 17 CFR 249.310, Release No. 34—
9000 (October 21, 1970) (35 FR 16919].
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actions if these actions inveolved a
director of the registrant and were
material to an evaluation of the
director’s ability and integrity.
Disclosure also was required if a court
restricted activities involving the
purchase or sale of securities or certain
activities in the securities, commodities,
banking and insurance industries.3? In
the administrative context, disclosure of
similar restrictions was required if a
suspension or bar exceeded 60 days.
Disclosure was required if the action
was taken within the past 10 years.

In 1973, the legal proceedings
disclosure provisions were expanded to
include executive officers. #©
Comparable requirements were added at
that time to the general form for
registration under the Securities Act 4
and the registration form used for
certain development stage companies. 42

In July 1978, the legal proceedings
disclosure requirements for Securities
Act registration statements, as well as
those in the Exchange Act registration
statement and annual report, were
cansolidated into Regulation S—K, and
the individual provisions were replaced
with references to the Regulation S-K
Item. 43 The disclosure requirements

**Specifically, disclosure was required if the
director had been restricted from acting as an
investment adviser, underwriter, broker or dealer in
securities, or as an affillated person, director or
employes of any investmeni company, bank,
savings and loan association or insurance company.
Disclosure also was required 1f the coust imposed
any other restriction on activities associsted with
the position. :

"Rc;lease No. 33-5395 (June 1, 1873) [38 FR
17202},

*'Form §-1 {17 CFR 239.11]. At the same time,
prospectuses relating to interests in oil end gas
programs also were required to include disclosure
of legal proceedings Involving management and
operating companies, b Industry Guide
applicable to such programs contained a provision
requiring disclosure of the background information
called for by Form S-1 with respect ta thoss
persons. See Releass No. 33-50386 {January 19,
1970) [35 FR 1233}, adopting Guide 55,
subsequently redesignated Guide 4 [17 CFR
229.801(d)). In 1978, through the operation of a
nowly edopted Securities Act Industry Guide for
registration statements relating to interests in real
estate limited partnerships, comparable disclosure
was required in such registration statements
raspecting individuals responsible for a
partnership's Investment decisions. See Releass No,
33-5692 (March 17, 1976) (41 FR 17403}, adapting
Guide 60, subsequently redesignated Guide 5 {17
CFR 229.801(e)].

“1In 1973, the then Form $-2 was used for
development stage companies {other than
\nsurance, investment or mining companies) that
bad not had any substantial gross returns from the
ssle of products or services, or any substantial nex
Income from any source, for any fiscel year ended
dur?ng the past five years, had not succeeded to any
business that had such returns ar net income, and
id not have any subsidiaries (other then inactive
subsidiaries with no more than nominal assets).

_ “Regulation S-K Item 401 [17 CFR 229.401):
Release No. 33-5948 (July 28, 1978) (43 FR 34402,
ba disclosure requirements originally wers

also were extended to real estate
company registration statements and
proxy and information statements. 44
The disclosure requirements were
expanded at that time to include
information relating to persons
nominated to become directors and to
require disclosure of court orders
imposing restrictions on any business
practice, as well as injunctions
prohibiting future violations of federal
or state securities laws, 45 Disclosure of
findings of securities law violations by
a court or by the Commission also was
added. Finally, the time period for the
disclosure was reduced from 10 to five
years from the time the action was
taken. 46

included in Regulation S—X Item 3 {Directors and
executive officers), su ly redesignated ltem
401, Release No. 33-6383 {March 3, 1982) [47 FR
11380},

*Provisions requiring the disclosure called for by
Regulation S-K Item 401 wers to Form S—

11 (for registration of securities of real estate
companies) [17 CFR 239.18} and the proxy
statement requirements in Schedule 14A. This new
provision did not replace the requirement 10
disclose criminal proceedings involving
participants in an election contest, discussed above
in n.33, but rather, was included as an additional
requirement. - i r

The amended proxy statement requirements als6
applied to information statements prepared in
accordance with Schedule 14C [17 CFR 230.14c~
101] of the Exchangas Act, which incorporates many
of the proxy statement requirements, and to proxy
statements under Rule 20a-1 of the Investment
Company Act [17 CFR 270.20a-1), which makes the
Schadile 14A disclosure requirements applicable to
investment companies.

* Section 3(a)(47) of the Exchange Act [15 U.5.C.
78c{a)(47)) defines “federal securities laws” to
meen the Securities Act, the Exchange Act, the
Public Utility Holding Company Act of 1935 (15
U.S.C. 79e et seq.], the Trust Indenture Act of 1939
115 U.S.C. 77azs et seq.], the Investment Company

" Act, the Investment Advisers Act of 1940

(“Investment Advisers Act”) [15 U.S.C. 80b-1 ¢t
seq.), and the Securities Investor Protection Act of
1970 {15 U.S.C. 78asa et seq.].

4Subsequent to these changes, the Commission
incorporated the Item 401(f) requirements into other
disclosure documents. In April 1980, the
Commission amended Form S-8 (17 CFR 239.16h),
for securities issued pursnant to employee benefit
plans, to require the incorporation by reference of
the issuer’s latest Exchange Act annual report,
including its legsl proceedings disclosure, into the
registration statement. Release No. 33-6202 {(April
2, 1980) [45 FR 23653).

In March 1982, Securities Act Industry Guides 4
and 5 were amended to require the information
specified in Regulation S-K ltem 401, replacing the
reference to the requirements of Form S-1. Release
No. 33-6384 (March 3, 168582) {47 FR 11476]. See
n.41, above, and current Item 11 of Guide 4 and
Item 9.A. of Guide 5.

At that time, the Commission also adopted
curvent Form S-2 (17 CFR 239.12), for registration
under the Securities Act of securities of certain
issuers, and Form S-3 [17 CFR 239.13), for
registration under the Securities Act of securities of
certain issuers offered pursuant to certain types of
transactions. Release No. 33-6383 (March 3, 1982)
[47 FR 11380). These forms incorporate by reference
information required in the Form 10-X, including
the legal proceedings disclosure.

In the same year, the Commission adopted Form
5-18 [17 CFR 239.28) (optional registration form for

Substantive revisions to the legal
proceedings disclosure requirements
were made most recently in 1984.47 The
amendments required disclosure of legal
proceedings invelving federal
commodities laws *® and applied the
disclosure requirements to promoters
and control persons of newly public
companies.*?

In 1992, the Commission adopted
Regulation S-B as part of its small
business initiatives, which included an
Item 401(d), governing legal proceedings
disclosure, patterned on the
requirements of Item 401 (f) and (g) of
Regulation S—K.* This disclosure is
required in connection with Securities
Act registration statements on Form SB—
25! Exchange Act registration
statements on Form 10-SB,52 and
Exchange Act annual reports filed by
small businesses.>3

Other disclosure documents include
legal proceedings disclosure
requirements separate from those found
in Regulation S—K or Regulation S-B.
Schedule 14D-1,54 the tender offer

small issuers) Release No. 33-6408 (June 4, 1982)
[47°FR 25126] and Form $-20 [17 CFR 239.20]
(optional registration form for standardized
options), Release No. 33-6426 (September 16, 1882)
[47 FR 41950). Both forms required disclosure of
the legal proceedings specified in Regulation S-K
Item 401. Form S-18 was rescinded in connection
with the small business initistives in 1292, Release
No. 33-6949 (July 30, 1992) [57 FR 36442). For
information relating to the adoption of Form S-4
{17 CFR 239.25], see n.49, below.

Release No, 33-6545 (August 9, 1984) [49 FR
32762). E
“ Specifically, Rogulation S-K ltem 401(f) was

ded to require disclosure of judicial and
administrative restrictions on activities regulated by
the Commodity Futures Trading Commission
(“CFTC"), as well as court restrictions on engaging
in activities involving the purchase or sale of a
commodity or the violation of faderal commoditiss
laws. A provision requiring disclosure of findings
of federal commaodities law violations by courts or
the CFTC also was added.

“The amendments added Item 401(g) [17 CFR
229.401(g)), which provided that registrants that
have not been subject to the reporting requirements
of Exchange Act Sections 13(s) [15 U.S.C. 78m{a)}
or 15(d) {15 U.S.C. 780(d)] for the 12 months
immediately prior to the filing of the registration
statement, report or other document to which ltem
401 Is applicable, ara required to disclose the ltem
401(f) information with regard 1o cantrol persons if
the event occurred within the past five years and
was malaorial to a voting or investment decision. In
cases where such registrants were organized within
the past five years, the item 401(f) disclosure is to
be included with respect to promoters as well.

In April 1985, the Commission adopted Form S-
4 (for registration of securities issued in business
combination transactions), which requires
disclosure of the ftem 401 Information. Release No.
33-6578 (April 23, 1985) [50 FR 18990],

S0 Release No. 33-6949 (July 30, 1992) [57 FR
36442).

#117 CFR 239.10.

5217 CFR 249.210b.

*3Form 10-KSB {17 CFR 249,310b).

417 CFR 240.14d-100.
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schedule adopted in 1977,55 requires
disclosure if during the last five years
the person filing the schedule was
convicted in a criminal proceeding
{excluding traffic violations or similar
misdemeanors), or was the subject of a
judicial or administrative order that
enjoined future violations of, or
prohibited activities subject to, federal
or state securities laws, or that included
findings of violations of those laws. In
1978, Schedule 13D was amended to
include legal proceedings disclosure
provisions comparable to those
included in Schedule 14D-1,56 and
when Schedule 13E-3, for going private
transactions,3? was adopted in 1979, the
same disclosure was required.5® Unlike
the Regulation S—K Item 401(f)
requirements, disclosure is required of
the enumerated proceedings without
regard to the filer's determination as to
their materiality, and disclosure of
administrative proceedings is not
limited to suspensions or bars exceeding
60 days.

The offering circular furnished to
investors at or prior to the offer or sale
of securities made in reliance upon an
exemption under Regulation A was
amended in 1981 to require legal
proceedings disclosure.>® Issuers are
required to disclose in the circular
criminal convictions, the initiation of
bankruptcy or other insolvency
proceedings, and appointments of
receivers if those actions involved any
director, person nominated to become a
director or executive officer, if the
information is material to an evaluation
of the person’s ability or integrity, and
if the action was taken within the past
five years.s0

3 Release No. 33-5844 (July 21, 1977) [42 FR
38341].

s6Release No, 33-5925 (April 21, 1978) [43 FR
18484).

5717 CFR 240.13e-100.

38 Release No. 33-6100 (August 2, 1979) {44 FR
46736).

59 Release No. 33-6340 (August 7, 1981) [46 FR
41766). This requirement currently is found in
Offering Circular Mode! B, Part [l of Form 1-A, the
Regulation A Offering Statement [17 CFR 239.90].

On April 28, 1993, the Commission adopted Form
SB-1 [17 CFR 239.9), an optional registration form
for use by certain small busi See Rel No.
33-6996 (April 28, 1993) [58 FR 26509). Form SB~
1 affords filers the option of providing the
disclosure required by the Model B offering circular
found in Form 1-A, including its legal proceedings
disclosure requirements.

“]ssuers not subject to Exchange Act feporting
obligations that sell securities pursuant to an
exemption in accordance with Section 230.505 or
Section 230.506 of Regulation D (governing the
limited offer and sale of securities without
registration under the Securities Act [17 CFR
230.501-230,508]) to a purchaser that is not an
accredited investor must provide the disclosure,
including legal proceedings information, required
by Regulation A (if the issuer is eligible to rely on
that exemption) or by the prospectus requirements

1I1. Proposed Amendments

The amendments proposed today
would retain and clarify current legal
proceedings disclosure requirements,
expand the scope of existing provisions,
and lengthen the time period for which
disclosure is required. With one
exception,5! the proposals also would
delete the provisions permitting a
registrant to omit disclosure where it
concludes that the information would
not be material to investors in
evaluating the ability and integrity of
management,$2 or would not be material
to a voting or investment decision.63
Consequently, under the proposals, like
other line item disclosure requirements,
information concerning legal
proceedings would be required if
specified by the item.54

The proposed amendments would
require disclosure of any identified legal
proceeding unless it was subsequently
reversed, suspended, vacated, annulled
or otherwise rendered of no effect,5s and
would codify the current staff
interpretation that disclosure is not
required if a conviction is reversed. The
proposals also would make it clear that
disclosure is required while a legal
proceeding is pending appeal .66

Currently, it is the practice to disclose
legal proceedings background

of the registration statement the issuer is eligible to
use.

6! See discussion of bankruptcy and insolvency
disclosure in Section HL.A.1, below.

52 Current Item 401; current Item 8(d) of Part II,
Offering Circular (Model B), Form 1-A,

63 Current Item 401(g) (1) and (2). The provisions
of Item 401(g) requiring disclosure of legal
proceedings involving promoters and control
persons of newly public companies would be
incorporated into proposed Item 401(f). See
proposed Item 401(£)(2).

& Current Instruction 2 to Item 401(f), which
states that registrants may voluntarily advise the
staff that the disclosure was not required based on
a determination that it is not material to an
investment or voting decision, would be
inapplicable to most disclosure requirements. The
substance of the instruction would be moved to a
note to the bankruptcy provisions found in
proposed Item 401(£)(1)(i).

& See proposed Item 401(f)(1), representing a
consolidation of similar provisions found in
paragraphs (3). (4), (5) and (8) of current Item 401(f).

Under current and proposed rules, an order or
sanction need not be disclosed if it has been
reversed or otherwise set aside on the basis of the
underlying law or facts. However, a registrant must
disclose & permanent injunction involving a
designated person during the entire disclosure
period even if equitable relief from the injunction
has been granted before the close of such period.

&]nstruction 1 to Item 401(f) would be amended
to indicate that disclosure of final convictions,
orders, judgments, decrees or sanctions is required
from the date of entry. If appealed, disclosure
would continue to be required. If ultimately
reversed, suspended, vacated, annulled or
otherwise rendered of no effect, disclosure no
longer would be required. Di ¢ of preliminary
orders, judgments, decrees and sanctions would be
required from the date that any right to appeal the
preliminary action expired.

information for each general partner of
a partnership and each trustee of a real
estate investment trust. A new
instruction would be added to codify
this practice and to expand the
requirement to provide such disclosure
with respect to trustees of any registrant
that is a trust, as well as any other
persons providing comparable services
to such entities. Disclosure also would
be required relating to any person who
performs, either directly or indirectly,
director or executive officer functions
pursuant to a management contract,
service contract, such as those used by
asset-backed pools, or otherwise.’

While specific requests for comment
are made throughout with respect to the
proposals discussed in detail below,
commenters are requested to comment
generally on the need for revision of the
legal proceedings disclosure
requirements. Is the approach proposed
adequate to address investor concerns
about the background of those who
direct the affairs of public companies, or
would some other method be more
effective?

A. Disclosure of Judicial and
Administrative Proceedings

1. Bankruptcy and Insolvency
Proceedings -

The current provision requiring
disclosure of the court appointment of
a receiver, fiscal agent or similar officer
with respect to a business in which a
designated person served as an
executive officer would be expanded to
include a similar appointment made by
a federal or state agency.8 For example,
disclosure would be required where a
state insurance commissioner appointed
a conservator to take control of the
business and assets of an insurance
company for which a designated person
had served as an executive officer
within two years prior to such
appointment.®® Disclosure also would
be required of the appointment by a
bank regulatory authority of a receiver
or conservator to operate, sell or
liquidate a financial institution.”

7 See proposed Instruction 5 to Item 401(f).

% Proposed Item 401(f)(1)(i).

 See, e.g., Ariz. Rev. Stal. Ann, §20-169
(authorizing the director of insurance to take
possession of, or to appoint a conservator for, an
insolvent insurance company); Texas Insurance
Code Ann. §21.28A (authorizing the commissioner
of insurance to undertake supervision of or to
appoint a conservator for, an insolvent insurance
company).

70 See, e.g., Section 203 of the Bank Conservation
Act [12 U.S.C. 203] (euthorizing the Comptroller of
the Currency of the United States to appoint a
conservator for a national bank), and Cal. Financial
Code § 8250 (authorizing the California Savings and
Loan Commissioner to appoint a receiver for a
savings and loan association).
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While in most instances the
provisions allowing registrants to-omit
disclosure of legal actions based on their
materiality would be eliminated under
the proposals, as discussed elsewhere in
this release,”! the Commission proposes
to retain a provision permitting filers to
weigh the materiality of bankruptcy and
insolvency proceedings involving
designated persons prior to disclosure.”
Unlike the other legal proceedings to be
disclosed under Item 401, bankruptcy
proceedings include proceedings as to
which the designated person's
responsibility could vary considerably.
Comment is solicited as to whether this
materiality provision should be retained
with respect to bankruptcy and
insolvency proceedings, as proposed, or
whether such actions should be
disclosed without exception.

The Commission also solicits
commenters’ views on whether the
current provisions should be expanded
to require disclosure where the
designated person served as a director of
a company within two years before the
initiation of bankruptcy or insolvency
proceedings or the appointment of a
receiver or conservator with respect to
that company. Currently, disclosure is
required only if the person was an
executive officer of the entity.
Commenters should identify the reasons
for or against such an expansion.

Further, comment is sought as to
whether the current provision requiring
disclosure where the designated person
served as an executive officer within
two years of the identified bankruptcy
or insolvency actions should be
retained, as proposed, or whether the
two-year time period should be
shortened or lengthened, for example, to
one year, or three or five years.
Commenters also should address
whether disclosure should be required
where a designated person was an
executive officer of a financial
institution whose operation or sale is
supervised by an administrative
authority in the absence of the formal
appointment of a receiver or
conservator.??

As used in this release, “‘financial institution”
means any bank, bank holding company, savings
association, or savings and loan holding company,
as defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813), any federal or state
credit union, as defined in Section 101 of the
Federal Credit Union Act [12 U.S.C. 1752], or any
system institution of the Farm Credit System, as
defined in Section 5.35 of the Farm Credit Act of
1‘37} [12 U,8.C. 2271), or any substantially
equivalent foreign institution. See proposed
Instruction 3 of Item 401(f).

7! Sge Section LA, above, and Section JILE,
below.

" Proposed Item 402(f)(1)(i).

7 See, e.g., Tex. Rev. Civ. Stat. Ann. art. 342-801a
(authorizing the Texas Banking Commissioner to

2. Criminal Proceedings

Like the current Item, the proposals
would require disclosure where a
designated person was convicted in a
criminal proceeding or was the named
subject of a pending criminal action
(excluding traffic violations and other
minor offenses).”® However, the
proposal clarifies that the Item requires
disclosure of a criminal conviction
resulting from a designated person's
entry of a plea of nolo contendere.

3. Civil and Administrative Proceedings

a. Money penalty consent decrees and
other orders or sanctions. Disclosure
concerning civil and administrative
proceedings involving designated
persons now is limited to judicial orders
restricting specified business
activities,” administrative orders
restricting such activities for more than
60 days,”¢ and judicial or administrative
findings of securities or commodities
law violations.”” As proposed, any
judicial or administrative finding, order
or sanction relating to violations of
federal and state securities and
commodities laws and regulations, or
laws and regulations respecting
financial institutions or insurance
companies, would trigger disclosure.?®
The exemption from disclosure of
administrative proceedings that impose
restrictions for periods of less than 60
days would be eliminated. Comment is
solicited as to whether this exemption
should be retained, but with a shorter
time period, such as 20, 10 or five days.

As a result of the proposed
amendments, disclosure would be
required of any order or sanction
resulting from proceedings brought
under the federal securities laws,
including court-imposed civil money
penalties and judicial orders
temporarily barring an individual from
serving as an officer or director of a
public company, as authorized by the
Remedies Act.7® Disclosure of such
orders or sanctions would be required,
whether or not the court makes a
finding that securities laws were
violated.80

supervise the activities of a bank) and N.Y. Banking
Law § 606 {authorizing the New York
Superintendent of Banks to take possession of,
operate or liquidate a banking organization).

74Current Item 401(f)(2) and proposed Item
201(f(1)(i).

75 Current Item 401(f)(3).

76 Current Item 401(f)(4).

77Current Item 401(f) (5) and (6).

8 Proposed Item 401(f)(1)(iii)(A) (1) and (2).

% See, e.g., Section 20(d) and 20{e) of the
Securities Act [15 U.S.C. 77t(d) and (e)).

% While courts may issue orders upon a proper
showing without finding securities law violations,
all administrative orders issued by the Commission
contain findings of a violation or violations of

Similarly, disclosure explicitly would
be required of any judicial or
administrative finding, order or sanction
issued or imposed against the
designated person under the
enforcement prowisions of the federal
laws and regulations governing financial
institutions, as amended by the
Financial Institutions Reform, Recovery
and Enforcement Act of 1989
(“FIRREA"),®? as well as under similar
state statutes and regulations.®2 For
example, the proposed disclosure
requirements would reach a civil money
penalty imposed pursuant to a
settlement agreement between a
designated person and a bank regulator,
where the final order neither included
findings of violations of the law nor
imposed any limitation on that person’s
acting in any capacity related to banks
or savings and loan associations.

b. Fraud in connection with a
financial institution, insurance
company, or other business entity. The
proposals would expand current
provisions by requiring disclosure of
legal proceedings involving alleged
violations by a designated person of any
law or regulation prohibiting fraud in
connection with a financial institution,
insurance company or other business
entity. Disclosure of legal proceedings
involving fraud currently is limited to
criminal fraud proceedings, civil and
administrative actions involving fraud
in connection with violations of
securities or commodities laws, and
orders restricting the designated person
from acting as a director, employee or
affiliated person of a bank, savings and
loan association or insurance company
or from engaging in related activities
based on that person’s fraudulent
conduct. Consequently, in addition to
the actions for which disclosure is

securities laws and regulations, even when the
order is the result of a settlement agreement.
Consequently, disclosure of all orders or sanctions
issued by the Commission, such as cease-and-desist
orders, pursuant to the enforcement provisions
added by the Remedies Act would be required
under both current and proposed provisions.

i Pub. L. No. 101-73, 103 Stat. 183 (1989).
FIRREA amended the enforcement provisions of the
Federal Deposit Insurance Act (“FDIA") [12 U.S.C.
1811 et seq.], the Federal Reserve Act [12 U.S.C. 221
et seq.|, the Home Owner's Loan Act of 1933 [12
U.S.C. 1461 et seq.], the Bank Holding Company
Act of 1956 [12 U.S.C. 1841 et seq.), the Bank
Holding Company Act Amendments of 1970 [12
U.5.C. 1971 et seq ], the Bank Protection Act of
1968 [12 U.S.C. 1881 et seq.], and the Federal Credit
Union Act [12 U.S.C.A. 1751 et seq.}. The
enforcement provisions relating to the Farm Credit
Administration are found in the Farm Gredit Act of
1971 [12 U.S.C. 2001 et seq.).

52 E g., Cal. Financial Code §§ 500012000
(California laws governing savings and loan
associations): N.Y. Banking Law §§ 1046 (New
York laws establishing the New York Banking
Department, the Superintendent of Banks, and their
supervisory and regulatory powers).
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currently required, the proposals would
require disclosure of a court order
enjoining the designated person from
knowingly defrauding a financial
institution, whether or not the court
imposed restrictions on the person's
future business relationship with the
institution.®3 Another example of
required disclosure would be a court
judgment against a designated person
for violating consumer fraud statutes in
connection with that person's
business.84

¢. Civil mail and wire fraud. The
proposals also would require disclosure
of civil and administrative proceedings
relating to mail and wire fraud.®5 Thus,
for example, court orders enjoining
violations of mail or wire fraud
statutes, 26 as well as U.S. Postal Service
orders requiring a designated person to
cease and desist from conducting a
scheme or device for obtaining money
or property through the mail by false
representations,’” would be disclosed.

d. Fiduciary duties. The proposed
amendments would extend disclosure to
legal actions involving laws and
regulations governing fiduciary
obligations owed to corporations,
partnerships, business trusts and similar
business entities.s If, for example, a
designated person was subject to a court
order resulting from a breach of a
fiduciary duty imposed by the
Employee Retirement Income Security
Act of 1974 (“ERISA"),?® or had been
found to have breached a fiduciary duty
as a director of a corporation, in
violation of state corporation or
common law, disclosure would be
required.

83 See 18 U.S.C 1345 (allowing civil actions by the
United States to enjoin the execution of a scheme
or artifice to knowingly defraud a financial
institution, as prohibited by 18 U.S.C. 1344 |[Bank
fraud]).

54 Ses, e.g., Del. Code. Ann. tit. 6, §§ 2513 et seq.

#5 Proposed Itemn 401(f)(iii)(A)(3).

# Generally, legal actions involving mail or wire
fraud would be criminal proceedings [see 18 U.S.C.
1341, providing criminal penalties for fraud and
swindles accomplished through the mails and 18
U.S.C. 1343, providing criminal penalties for
schemes and artifices to defraud by means of wire,
radio or television); however, the Attorney General
of the United States may commence a civil action
in any federal court to enjoin ongoing or
prospective violations of federal mail or wire fraud
statutes. 18 U.S.C. 1345.

&7 See 39 U.S.C. 3005.

# Proposed Item 401(f)(1)(iii)(A)(2). One type of
a "similar business entity” under the proposed rule
isa limited liability company, which strictly
speaking is neither a corporation nor a partnership,
but has characteristics of both. See Del. Code Ann.
tit. 6, § 18-101 et seq., for an example of a state
statute (Delaware) providing for the organization of
limited liability companies.

# See Section 409 of ERISA [29 U.S.C. 1109]
(providing for equitable remedies against fiduciaries
who breach fiduciary duties imposed by ERISAJ.

e. Restrictions on any business
practice. The current provision
requiring disclosure where a court
enjoins or otherwise limits the
designated person from engaging in any
business practice * would be expanded
to require disclosure of similar orders
issued by administrative authorities.?!
Under the proposals, for example,
Federal Communications Commission
orders requiring a designated person to
cease and desist from engaging in
activities that violate regulations
governing telecommunications,®?
International Trade Commission orders
restricting such person from engaging in
unfair practices in the importation of
articles into the United States,®* Federal
Trade Commission orders requiring the
person to cease and desist from
engaging in unfair methods of
competition,®* and other similar federal
or state administrative actions would be
re?uired to be disclosed.

. Request for comment concerning
civil and administrative proceedings.
The proposed provisions discussed
above relating to civil and
administrative proceedings require
disclosure if a finding, order or sanction
relates to an alleged violation by a
designated person of securities,
commodities, banking and insurance
laws and regulations and other
designated laws and regulations, as well
as orders restricting a designated person
from engaging in any business practice.
Comment is requested as to whether the
requirement to disclose restrictions on
any business practice is sufficient to
apprise investors of the backgrounds of
those who direct the affairs of public
companies.

Comment also is sought as to whether
disclosure relating to violations of laws
governing corporations, partnerships or
other entities should be restricted to
violations of a fiduciary duty provision,
as proposed, or restricted further to
violations of a fiduciary duty involving
fraud. Commenters also are requested to
address whether those proposals should
be expanded to require disclosure of
findings, orders and sanctions entered
in proceedings involving alleged
violations of any laws respecting such
business entities. Finally, comment is
requested as to whether there is any
category of civil or administrative
proceeding that should be excluded
from the disclosure requirements and
the reason for the recommended
exclusion.

% Current Item 201(0(3)(ii).

91 Proposed Ttem 401(f)(1)(iii)(B).
92 See 47 US.C. 312.

9 See 19 US.C. 1337,

94 See 15 US.C. 45.

B. Disclosure of Disciplinary Actions by
Self-Regulatory Organizations

Under the proposals, a requirement
would be added to describe disciplinary
sanctions imposed by any securities or
commodities industry self-regulatory
organization (“SRO") that oversees the
business conduct and sales practices of
its members.%5 The Commission
requests comment as to whether there
are any classes of SRO disciplinary
proceedings that should be excluded,
such as summary proceedings by an
SRO wherein the designated person is .
fined not more than $2500 for minor or
technical violations of the SRO's rules
and procedures.?

C. Disclosure of Comparable Foreign
Legal Proceedings

While current provisions relating to

‘disclosure of a designated person’s

involvement in criminal and civil
actions do not distinguish between
foreign legal actions and those taken
within the United States, the proposed
amendments explicitly would require
disclosure of foreign criminal

. convictions and civil proceedings before

foreign courts. Moreover, provisions
would be added requiring disclosure of
actions by foreign administrative
authorities. Thus, disclosure would be
required of any foreign legal proceeding
that is comparable to a domestic legal
proceeding requiring disclosure.

These proposals reflect the ever-
increasing international character of
financial transactions and the important
role played by foreign authorities in
assuring safe and efficient financial

95 Proposed Item 401(f)(1)(iv). Section 3(a)(286) of
the Exchange Act (15 U.S.C. 78c(a)(26]] defines self
regulatory organization as any national securities
exchange registered under Section 6 of the
Exchange Act [15 U.S.C. 78f] (e.g., the New York
Stock Exchange), any securities association
registered under Section 15A of the Exchange Act
(15 U.S.C. 780-3] {e.g., the National Association of
Securities Dealers (“NASD")), and any clearing
agency registered under Section 174 of the
Exchange Act [15 U.S.C. 78q-1] (e.g., the National
Securities Clearing Corporation). The Municipal
Securities Rulemaking Board (“MSRB") also falls
within the statutory definition of a self-regulatory
organization, but the MSRB refers all disciplinary
actions to the NASD.

Regulations under the Commodity Exchange Act
[7 U.S.C. 1 et seq.] define self-regulatory
organization as contract markets registered under
Section $ of the Commodity Exchange Act [7 U.S.C.
7] (e.g., the Chicago Board of Trade) and futures
associations registered under Section 17 {7 U.S.C.
21] of that Act (e.g.. the National Futures

_ Association). 17 CFR 1.3(ee). Clearing

organizations, as defined in 17 CFR 1.3(d) (e.g., the
Commodity Clearing Corporation), also are
included in the definition of self-regulatory
organization found in 17 CFR 1.59(a)(1).

% Such proceedings would include action taken
pursuant to an SRO minor rule violation plan or
similar plan. See Rule 19d-1(c)(2} (17 CFR
240.19d-1{c}(2)).
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markets world-wide.?? Comment is
requested as to whether there are any
other types of legal proceedings before
foreign authorities that should be
specifically required, as well as whether
any foreign legal proceedings should be
excluded from the disclosure
requirements.

D. Other Legal Proceedings
1. Arbitration Proceedings

While not specifically included in the
amendments proposed today, the
Commission requests comment on
whether disclosure should be required
concerning the results of arbitration
proceedings arising out of allegations of
violations of securities or commodities
laws and regulations, or breaches of the
laws and regulations relating to other
commercial transactions. Given the

“widespread use of arbitration clauses, as
well as statutes and court rules that
require or permit claims to be submitted
to arbitration rather than to courts,
investors may consider information
regarding a designated person’s
involvement in arbitration proceedings
material to their investment decisions.

The Commission invites comment on
whether disclosure should be required
concerning arbitration awards where the
action would have been disclosed had
the claim been pursued before a court,
administrative body or SRO. In
addition, commenters should address
whether there are other types of
alternative dispute resolution that
should trigger disclosure. Comment also
is requested as to whether there are any
arbitration proceedings that should be
exempt from disclosure in light of the
nature of the issues involved or the
insignificant dollar amount of the
award. Finally, comment is solicited as
to whether there should be dollar
amount thresholds that govern
disclosure and whether such thresholds
should be cumulative figures based on
multiple arbitration awards.

“"The International Securities Enforcement
Cooperation Act of 1990 (“ISECA”) [Sections 201~
207 of the Securities Acts Amendments of 1990,
Pub. L. No. 101-550, 104 Stat. 2713 (1990)] granted
the Commission the authority to sanction regulated
entities and associated persans if they have been
convicted of certain crimes by a foreign court of
competent jurisdiction within 10 years of filing an
application with the Commission, or have been
‘ound by a foreign financial regulatory authority to
have violated laws and regulations that are
substantially equivalent to federal securities and
commodities laws. See Sections 203 and 205 of
ISECA, amending Section 15(b) (4) and (6) of the
Exchange Act [15 U.S.C. 780(b) (4) and (6)], Section
9(b)(4) of the Investment Company Act [15 U.S.C.
80a-9(b)(4)), and Section 203(e}(7) of the
nvestment Advisers Act [15 U:S.C. 80b-3(e)(7)}.

2. Rule 2(e) Proceedings

The Commission also solicits
comment as to whether filers should be
required to disclose all administrative
actions brought by the Commission
against a designated person pursuant to
Rule 2(e) of the Commission's Rules of
Practice.®® Rule 2(e) provides for the
suspension or disbarment of certain
professionals, usually attorneys and
accountants, from practicing before the
Commission.®® Where Rule 2(e) orders
relate to violations of the federal
securities laws,190 disclosure would be
required under both the current and
proposed rules. Should the
requirements be expanded to encompass
Rule 2(e) orders based on lack of
professional qualifications,?0? lack of
character or integrity, or unethical or
improper professional misconduct,102
the conviction of a felony or of a
misdemeanor involving moral
turpitude, or the disbarment or
revocation of a license to practice as an
attorney, accountant, engineer or other
expert? 193 If not, commenters should
provide specific reasons for any
recommended exclusions. If it is
determined that all Rule 2(e) orders
should be disclosed, should disclosure
of disciplinary sanctions imposed by
other federal and state authorities or
non-government professional
associations, such as bar associations,
for violations of standards of
professional conduct also be required?

E. Disclosure Period Expansion to 10
Years

The Commission proposes to expand
the time during which disclosure is
required from five to 10 years,194 and to
delete in most instances the provisions
allowing registrants to omit information
they determine is neither material to an

9817 CFR 201.2(e).

29*Practicing before the Commission” is defined
in Rule 2(g) [17 CFR 201.2(g)] to include
“‘transacting any business with the Commission” as
well as “the preparation of any statement, opinion
or other paper by any attorney, accountant, engineer
or other expert, filed with the Commission in any
registration statement, notification, application,
report or other document with the consent of such
altorney, accountant, engineer or other expert.”

190 See Rule 2(e)(1)(iii) [17 CFR 201.2(e)(1)(iii)],
allowing the Commission to suspend or disbar a
professional that has been found by the
Commission in a Rule 2(e) proceeding to have
violated federal securities laws, and Rule 2(e)(3) [17
CFR 201.2(e)(3)], which provides for a summary
disbarment or suspension by the Commission
where a court has enjoined the professional from
future violations of the federal securities laws, or
where the person has been found by a court or by
the Commission in a separate proceeding to have
violated those laws.

101 Rule 2(e)(1)(i) (17 CFR 201.2(e)(1)(i)).

102 Rule 2(e)(1)(ii) [17 CFR 201.2{e)(1)(ii)).

103 Rule 2(e)(2) (17 CFR 201.2(e)(2)).

104 Proposed Item 401(f)(1).

evaluation of the ability or integrity of
the designated person 19 nor to a voting
or investment decision.?%6 Based on its
experience since 1978, when the
original disclosure period was reduced
from 10 to the current five years,'97 the
Commission believes that many legal
proceedings remain material beyond
five years.198 Of course, the inclusion of
the information would continue to be
required beyond 10 years where
necessary to render statements
otherwise made in the registration
statement, report or document not
misleading.109

Since some types of legal proceedings
may have a greater impact on voting and
investmept decisions than others, the
Commis$on requests comment as to
whether there are specific actions that
should be disclosed for periods less
than 10 years. For example, should
misdemeanors be described for a lesser
period than felony convictions?
Commenters favoring that approach
should specify the types of proceedings
to which the current five-year provision
should continue to apply. On the other

105 Current Item 401 and Item 8(d) of the
Regulation A offering circular (Model B).

106 Current Item 401(g) (1) and (2). As discussed
in Section IILA.1, above, the materiality provision
would be retained with respect to bankruptcy and
insolvency proceedings.

197 See Section II, above, for background relating
to this requirement.

108 This comports with the President’s
Commission on Organized Crime’s 1986
recommendation that disclosure of all legal
proceedings required by Item 401 of Regulation S—
K be extended to at least 10 years to provide
adequate notice to investors and government
agencies as to the background of corporate officials.
See President’s Commission on Organized Crime,
THE EDGE: Organized Crime, Business, and Labor
Unions; Report to the President and the Attorney
General p. 345 (March 1986).

199 Rule 408 [17 CFR 230.408] under the
Securities Act, Rule 12b-20 [17 CFR 240.12b-20)
under the Exchange Act, and Rule 85-20 under the
Investment Company Act [17 CFR 270.8b-20)
require registrants to disclose, in addition to the
information expressly required to be included in a
registration statement or report, any further material
information as may be necessary to make the
required statements, in light of the circumstances
under which they are made, not misleading. Cf.
Releases No, 33-5758 (November 2, 1976) [41 FR
49493] and No. 33-5949 (July 28, 1978) |43 FR
34402] stating that information regarding events
occurring outside the five-year period may be
material and should be disclosed. For examples of
civil actions finding legal proceedings over five
years old to be material, see SEC v. Scott, 565
F.Supp. 1513 (S.D.N.Y. 1983) (prospectus deemed
materially false and misleading, in part because
1961 Canadian fraud conviction not disclosed in
1980 prospectus); Bertoglio v. Texas Int’l Co., 488
F.Supp. 630 (D. Del. 1980) (1964 Commission bar
should have been disclosed in 1979 proxy materials
notwithstanding five-year disclosure requirement).
See also Calderon v. Tower Associates Int’}, Civil
No. 88-1240-FR (D. Ore, March 28, 1989) (order
compelling answers to interrogatories) (criminal
securities law violations occurring in 1977 and
1979 deemed material and discoverable
notwithstanding Item 401(f} five-year provisions).
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hand, disclosure may be appropriate for
periods longer than 10 years with
respect to certain types of legal
proceedings—for example: criminal
fraud convictions; civil, administrative
and SRO actions based on fraud
involving securities, commodities,
financial institutions, insurance
companies or other businesses; actions
involving mail and wire fraud; and,
proceedings resulting in the removal or
bar from acting in a decision-making
capacity in connection with a financial
institution or other business. Should
these types of legal proceedings be
disclosed for longer periods, such as 15
or 20 years, or indefinitely? Should
disclosure be required so long as the
designated person is subject tolle
order? Commenters should provide an
analysis in support of any specific time
period recommended.

Many legal proceedings based on
violations of federal, state or other laws
or rules or SRO rules result in orders or
sanctions that remain in place for
indefinite periods. For example, many
injunctions, cease-and-desist orders and
industry bars are imposed permanently
and remain in force until further
judicial or administrative action is taken
to vacate the order.210 Should the
current five-year disclosure period be
maintained, with the exception that any
injunction, cease-and-desist order,
industry bar or other continuing order
or bar would be required to be disclosed
for as long as the designated person is
subject to the order or sanction, even
when the order or sanction was imposed
more than five years ago? Would that
have the effect of providing sufficient
disclosure of the conduct most relevant
to investors’ voting decisions? If such a
provision were adopted, would it be
appropriate to provide some outer limit
(such as 10 or 15 years) after which
disclosure could be discontinued?

F. Form and Schedule Amendments

As outlined above,1? legal
proceedings disclosure requirements
vary among certain forms and-
schedules. The Commission proposes to
amend the requirements found in
Schedules 13D, 13E-3, 14A 112 and

719 For a discussion of disclosure where a court
grants relief from a permanent injunction based on
conduct occurring after imposition of the order, see
n. 65, above.

111 Section II, above.

132This proposed change would only affect
disclosure relating to participants in election
contests, which currently requires disclosure only
of criminal convictions within the past 10 years.
See current Item 5(b)(1){iii) of Schedule 14A. Of
course, all y statements involving the election
of directors would be affected by the rule proposals
generally because Item 7(b) requires that lﬁe
information specified in Item 401 be included with
respect to directors, officers and director nominees.

14D-1 and the Regulation A offering
circular (Model B) to conform with
those of Regulation S-K Item 401.113
The Commission solicits comment as to
whether any schedule or form identified
above should not be conformed with
proposed legal proceedings
requirements, and requests that
commenters provide the specific
rationale for any exclusion
recommended.

As discussed above, the Item, forms
and schedules identify persons for
whom the legal proceedings disclosure
is required; 114 the proposed
amendments would specify that
disclosure is required where the
function performed by a designated
person is performed by others, directly
or indirectly, pursuant to a management
or service contract, or otherwise.115
Comment is requested as to whether
there is any class of persons not
currently subject to legal proceedings
disclosure that should be. For example,
should disclosure relating to promoters
or control persons be required beyond
the current 12 month period following
an initial public offering, thus requiring
disclosure in Exchange Act annual
reports? Is there any class of persons
currently identified as designated
persons that should not be? Should the
Regulation S-K Item 401 provisions be
expanded to require disclosure relating
to persons participating in the offering
of a penny stock if the disclosure
document is furnished in connection
with such an offering? 116

Finally, the Commission solicits
comment as to whether legal
proceedings disclosure provisions
should be added to any forms,
schedules or other documents where not
required currently. For example, should

113 The changes to these forms and schedules are
found in proposed Item 2(d) of Schedule 13D;
proposed Item 2(e] of Schedule 13E-3; proposed
Item S5{b){1](iii) of Schedule 14A; proposed Item
2(e) of Schedule 14D-1; and proposed Part II,
Offering Circular Model B, Item 8(d) of Form 1-A.

114 See n. 22, above.

115 For a discussion of disclosure obligations
relating to registrants that are partnerships or trusts,
or whose management services are provided by
outside parties pursuant o management contracts,
service agreements or otherwise, see introduction to
Section M1, above.

116Section 504 of the Penny Stock Reform Act
[Title V of the Securities Enforcement Remedies
and Penny Stock Reform Act, Pub. L. No. 101-429]
amended Section 15(b)(6) of the Exchange Act [15
U.S.C. 780{b)(6)] to authorize the Commission to bar
or take other administrative action against a
“‘person participating in the offering of penny
stock.” As amended, Section 15(b)(6) defines a
person participating in the offering of a penny stock
to include “any person acting as any promoter,
finder, consultant, agent or other person who
engages in activities with a broker, dealer, or issuer
for purposes of the issuance or trading in any penny
stock, or inducing or attempting to induce the
purchase or sale of any penny stoek."

legal proceedings involving persons
issuing securities pursuant to an
exemption under Regulation B,117
relating to fractional undivided interests
in oil and gas rights, be requized to be
disclosed in the offering sheet delivered
to investors?

IV. Investment Company Act Disclosure

The Commission is proposing to add
legal proceedings disclosure, as
proposed to be amended, to investment
company registration statement forms
and to expand the scope of legal
proceedings disclosure in proxy
statements. Currently, legal proceedings
disclosure is specifically required only
in investment company proxy
statements related to the election of
directors.!’® Investment Company Act
disclosure documents are intended,
among other things, to inform investors
and investment company shareholders
about matters that concern the
background and qualifications of those
persons who oversee (such as directors)
or manage (such as investment advisers)
an investment company and its assets.
The Commission believes that
disclosure of information concerning
legal proceedings may be material to
investors and shareholders and is,
therefore, proposing to require this
disclosure in investment company
disclosure documents.

The pro amendments would
require Item 401(f) disclosure in
investment company prospectuses.!!®
Because most investment companies are

.

1717 CFR 230.300-230.346.

1% ltem 22(b)(4) of Schedule 14A. Prior to the
recent amendments to the proxy rules applicable to
investment companies, which consolidated the
disclosure requirements in Item 22 of Schedule 14A
(Release No. IC-20614 (October 13, 1994) [59 FR
52689]), Rule 20a-1 under the Investment Company
Act required legal proceedings disclosure by
reference to Item 7 of Schedule 14A.

119 Proposed amendments to: Item 5 of Form N~
1A (open-end investment companies); Item 8 of
Form N-2 (closed-end investment companies) Item
6 of Form N-3 (separate accounts that offer variable
annuity contracts that are registered under the
Investment Company Act); Form N—4 (separate
accounts that offer variable annuity contracts which
are registered under the Investment Company Act
as unit investment trusts); Items 11, 12, and 16 of
Form N-5 (small business investment companies);
Item 28 of Form N—8B-2 (unit investment trusts);
Items 26, 27, and 28 of Form N-8B-3 (investment
companies issuing periodic payment plan
certificates); items 29 and 34 of Form N-8B—4 (face
amount certificate companies).

The Commission also is proposing amendments
to Schedules A and B of Regulation E [17 CFR
230.610a] under the Securities Act which would
require offering circulars used by small business
investment compenies and business development
companies relying on the Regulation E exemption
to include the information specified in proposed
Item 401(f) as to each director, executive officer and
advisory board member of the issuer and as to
managerial persons of the investment adviser of the
issuer.
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externally managed by investment
advisers, the Commission also is
proposing to require disclosure
concerning not only directors and
officers of the investment company, but
also “managerial persons” of the
investment adviser.!2 For the purposes
of the legal proceedings disclosure,
“managerial persons’ would mean
“‘affiliated persons” of the investment
adviser as that term is defined in section
2(a)(3) of the Investment Company

Act 121 who are engaged in the
management, direction, supervision, or
performance of any activities related to
the investment company.!22 This
definition would include, for example,
officers or employees of the investment
adviser whose duties are related to the
management of an investment
company.'?? On the other hand, the
definition is not intended to require
disclosure with respect to persons
affiliated with the investment adviser
who have no managerial or similar
responsibilities with respect to the
investment company.!24 The
Commission requests comment on
whether the proposed definition of
"managerial persons” will result in
appropriate disclosure that will provide
material information to investment
company investors and shareholders.!25

'*In the case of an investment company
registered as a te account on Forms N-3, N—-
4 or N-8B-2, disclosure would be required of legal
proceedings involving the directors, officers and
employees of the sponsoring insurance company, or
its affiliates, who participate directly in the
manag t or administretion of the separate

Laccount,

12115 U.8.C. B0a-2(a)(3). An affiliated person ls:
(i) @ person who directly or indirectly owns or
controls more than 5% of the voting securities of
a person; (ii) @ person of which more than 5% of
the voting securities is owned or controlled by a
person; (iii) a person that-is controlled, controlled
by. ar under common control with, a persen; (iv)
any officer, director, partner, or employees of a
person; {v] if such'person is an investment
company, the investment adviser or any member of

the advisory board thereof; and (vi) if the person is
2n unincorporated investment company without 8
board of directors, the depositor thereof.

'“The term “managerial persons" is similar to,
but not the same as, the term “management person”
used in Rule 206(4)—4 under the Investment
Advisers Act [17 CFR 275.206(4)—4). Rule 206(4)-

4 requires investment advisers to disclose to their
clients certain financial and disciplinary
information about the investment adviser or a
management person of the adviser. For purposes of
Rule 206(4)—4, a management parsan is defined as

@ person who controls the adviser or determines the
general investment advice given to clients.

' This disclosure would include a fund’s
portfolio manager as well as any member of a
portfolio management committoe.

"4For a large company with Investment sdvisory
services and other types of businesses, monitaring
and reporting legal proceedings aboutall persons
éfiliated with the company could be costly and
result in lengthy disclosure,

'*The proposed legal proceeding disclosure
Would require information concerning persons,

“that might result from adoption of the

The Commission also is proposing to
conform the legal proceedings
disclosure in proxy statements to the
registration statement forms, as
proposed to be amended. The proposed
disclosure in proxy statements for
officers and directors of the investment
company and managerial persons of the
investment adviser would be required
both in connection with the election of
directors, as currently required, and in
proxy statements seeking approval of an
investment advisory contract.26 Legal
proceedings disclosure may be as
relevant to a shareholder’s assessment of
an investment advisory contract as it is
to the election of directors.

V. General Request for Comment

Any interested persons wishing to
submit written comments on the
proposed rule and form amendments or
suggest additional changes or comment
on other matters that might have an
impact on the amendments set out in
this release are invited to do so by
submitting them in triplicate to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20548
6009. Comment is requested on the
impact of the proposals from the point
of view of the public, the entities or
persons making filings affected by the
proposals, and the persons with respect
to whom disclosure would be made.
The Commission further requests
comment on any competitive burdens

proposals. Comments on this inquiry
will be considered by the Commission
in complying with its responsibilities
under Section 19(a) of the Securities
Act,'?7 Section 23(a) of the Exchange
Act,'28 and Section 38(a) of the
Investment Company Act.!?° Comment -
letters should refer to File No. 87-31—
94. All comments received will be
available for public inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, N.W.,
Washington, D.C. 20549-6009.

VL. Cost-Benefit Analysis

To assist the Commission in its
evaluation of the costs and benefits that
may result from the proposed changes to
disclosure requirements contained in
this release, commenters are requested

otherwise barred under section 9{a) of the
Investment Company Act [15 11.5.C. 80a-9(a)}, who
have been permitted by the Commission under
section 9(c) of the Investment Company Act [15
11.S.C. 80a-9(c)) to be associated with an
investment company.

126 Proposed item 22{a)(3){vii).

12715 UL.S.C. 77s(a).

12615 U.S.C. 78wi(a).

12915 U.S.C. 80a-37(a).

to provide views and data relating to
any costs and benefits associated with
these proposals. It is expected that the
enhanced legal proceeding disclosure
provisions will modestly increase maost
registrants’ costs and compliance
burdens. A réquirement to provide
additional information for longer
periods of time than currently required
in documents filed under the Securities
Act, Exchange Act and Investment
Company Act should not significantly
increase the burden on company
resources, since many registrants and
others already are required to gather
information regarding the backgrounds
of directors, officers and others. It
appears, however, that any additional
expense may be justified in view of the
material information that would be
made available to investors.

VII. Summary of Initial Regulatory
Flexibility Analysis

An initial regulatory flexibility
analysis has been prepared in
accordance with 5 U.S.C. 603
concerning the proposed amendments
to Item 401 of Regulations S-K and S—
B, the Regulation A offering circular
(Model B), Schedules 13D, 13E-3, 14A
and 14D-1, Forms N-1A, N-2, N-3, N~
4, N-5, N-8B-2, N-8B-3 and N-8B—4,
and Regulation E. The analysis notes

that th:;ropoaed amendments are

intended to provide investors with more
information regarding the background of
those who exercise control over the

affairs of public companies.

As discussed more fully in the
analysis, the proposed changes would
affect persons that are small entities, as
defined by the Commission’s rules. It is
expected that increased reporting,
recordkeeping and compliance burdens
would result from the changes. The
analysis also indicates that there are no
current federal rules that duplicate,
overlap or conflict with the revised legal
proceedings disclosure provisions.

As stated in the analysis, several
possible significant alternatives to the
proposals were considered, including,
among others, establishing different
compliance or reporting requirements
for smnall entities or exempting them
from all or part of the proposed
requirements. As more fully discussed
in the analysis, the alternatives were
either addressed in the proposals,
inconsistent with the purposes of the
federal securities laws, or otherwise
without justification.

Written comments are encouraged
with respect to any aspect of the
analysis. Such comments will be
considered in the preparation of the
Final Regulatory Flexibility Analysis if
the proposed revisions are adopted. A
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copy of the analysis may be obtained by
contacting James R. Budge, Office of
Disclosure Policy, Division of
Corporation Finance, at (202) 942-2910,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-6009.

VIII. Statutory Basis for Rules and
Forms

The Commission is proposing
amendments to Item 401 of Regulations
S-K and S-B, Regulation A and
Regulation E pursuant to Sections 3(b),
6, 7, 8, 10, and 19 of the Securities Act.
Other amendments to Item 401 and
amendments to Schedules 13D, 13E-3,
14A and 14D-1 are proposed pursuant
to Sections 12, 13, 14, 15(d) and 23 of
the Exchange Act. The Commission also
is proposing amendments to the proxy
rules applicable to investment
companies and to investment company
registration statement forms pursuant to
Sections 8(b), 20(a) and 38(a) of the
Investment Company Act.

List of Subjects in 17 CFR Part 228, 229,
230, 239, 240, and 274

Investment companies, Registration
requirements, Reporting and
recordkeeping requirements, Securities.

Text of the Proposed Amendments

In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 228—INTEGRATED
DISCLOSURE SYSTEM FOR SMALL
BUSINESS ISSUERS

1. The authority citation for Part 228
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j,
77k, 77s, 77aa(25), 77aa(26), 77ddd, 77eee,
77ggg, 77hhh, 77jjj, 77nnn, 77sss, 781, 78m,
78n, 780, 78w, 78Il, 80a-8, 80a-29, 80a-30,
80a-37, 80b-11, unless otherwise noted.

2. Section 228.401 (Item 401) is
amended by revising paragraph (d) to
read as follows:

§228.401 (ltem 401) Directors, executive
officers, promoters and control persons.
* " * * *

(d) Involvement in certain legal
proceedings.

(1) Describe any- of the actions listed
below, not subsequently reversed,
suspended, vacated, annulled or
otherwise rendered of no effect, taken
during the past 10 years that involved
any executive officer, director or person
nominated to become a director of the
small business issuer:

(i) Bankruptcy or other insolvency
proceedings. The initiation of any
federal, state or foreign bankruptcy or

insolvency proceeding by or against, or
the appointment of a receiver,
conservator, fiscal agent or similar
officer for the business or assets of any
such person, any partnership in which
such person was a general partner at or
within two years before the time of such
initiation or appointment, or any
corporation or business association of
which such person was an executive
officer at or within two years before the
time of such initiation or appointment.
The foregoing shall be described if
material to an investment or voting
decision.

(ii) Criminal proceedings. The
conviction of such person in a federal,
state or foreign criminal proceeding
(including convictions entered on a plea
of nolo contendere), or the naming of
any such person as the subject of a
pending criminal proceeding (excluding
traffic violations and other minor
offenses).

(iii) Civil and administrative
proceedings. The issuance in a federal,
state or foreign civil or administrative
proceeding of:

(A) A finding, order, judgment, decree
or sanction to which such person was
subject, relating to an alleged violation
of:

(1) Any securities or commodities law
or regulation, or

(2) Any law or regulation respecting
financial institutions, insurance
companies, or fiduciary duties owed to
a partnership, corporation, business
trust or similar business entity,
including, but not limited to, a
temporary or permanent injunction,
order of disgorgement or restitution,
civil money penalty or temporary or
permanent cease-and-desist order, or
removal or prohibition order; or

(3) Any law or regulation prohibiting
mail or wire fraud or fraud in
connection with any business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in
any type of business practice.

(‘;v{gel If-regulatory organization
proceedings. The imposition of a
sanction against such person by:

(A) A seﬁ’-regulatory organization, as
defined in Section 3(a)(26) of the
Exchange Act [15 U.S.C. 78c(a)(26)};

(B) A contract market designated
pursuant to section 5 of the Commodity
Exchange Act [7 U.S.C. 7];

(C) A futures association registered
under section 17 of such Act [7 U.S.C.
21}; or

(D) Any substantially equivalent
foreign authority or organization.

(2) Control persons and promoters.
Any small business issuer that has not
been subject to the reporting
requirements of Sections 13(a) or 15(d)

of the Exchange Act (15 U.S.C. 78m(a)
or 780(d)) for the 12 months
immediately prior to the filing of the
registration statement, report, or
statement to which this Item is
applicable also shall describe any action
enumerated in this paragraph (d), for the
time period specified herein, that
involved a control person of the small
business issuer. If any such issuer was
organized within the past five years,
comparable disclosure is required with
regard to any promoter of the small
business issuer.

Instructions to Paragraph (d) of Item
401

1. For purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable to a final
conviction, order, judgment, decree or
sanction shall begin with its date of entry.
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed.
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or otherwise
rendered of no effect, at which time
disclosure shall no longer be required. With
respect to bankruptcy and insolvency
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The small business issuer is permitted
to explain any mitigating circumstances
associated with actions reported pursuant to
this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813], any federal
or state credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.S.C. 1752], or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.S.C. 2271], or any substantially equivalent
foreign institution.

4. If the information called for by this
paragraph is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

5. 1f the small business issuer is a
partnership or a trust, the information
required by this paragraph shall be provided
with respect to each general partner of the
partnership, each trustee of the trust, and any
other person providing services to such
entities that are comparable to those
provided by the persons identified in this
paragraph. Where management services are
provided the small business issuer by outside
parties pursuant to a management or service
contract or otherwise, the information called
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for by this paragraph shall be disclosed with
respect to the persons identified in this
paragraph, as well as any other person
providing comparable services on behalf of
the small business issuer.

6. Paragraph (d)(2) shall not apply to any
subsidiary of a small business issuer that has
been reporting pursuant to Section 13(a) or
15(d) of the Exchange Act (15 U.S.C. 78m(a)
or 780(d)) for the 12 months immediately
prior to the filing of the registration
statement, report or statement.

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

3. The general authority citation for
Part 229 continues to read in part as
follows:

Authority: 15 U.S.C. 77e, 771, 778, 77h, 77§,
77k, 778, 77@a(25), 77aa(26), 77ddd, 77eee,
77888, 77hhh, 77iii, 77jij, 77nnn, 77sss, 78¢,
781, 78}, 781, 78m, 78n, 780, 78w, 781i(d), 7%e,
79n, 79t, 80a-8, 80a—-29, 80a-30, 80a-37 and
80b-11, unless otherwise noted.

* * * * -

4. The authority citation following
§229.401 is removed.

5. Section 229.401 (Item 401) is
amended by revising paragraph (f) and
by removing paragraph (g) to read as
follows:

§229.401 (ltem 401) Directors, executive
officers, promoters and control persons.

» * - * >
(f) Involvement in certain legal
proceedings.

(1) Describe any of the actions listed
below, not subsequently reversed,
suspended, vacated, annulled or
otherwise rendered of no effect, taken
during the past 10 years that involved
any executive officer, director or person
nominated to become a director of the
registrant:

(i) Bankruptey or other insolvency
proceedings. The initiation of any
federal, state or foreign bankruptey or
insolvency proceeding by or against, or
the appointment of a receiver,
conservator, fiscal agent or similar
officer for the business or assets of any
such person, any partnership in which
such person was a general partner at or
within two years befare the time of such
Initiation or appointment, or any
corporation or business association of
which such person was an executive
officer at or within two years before the
time of such initiation or appointment.
I'he foregoing shall be described if
material to an investment or voting
decision,

(ii) Criminal proceedings. The
conviction of such person in a federal,

state or foreign criminal proceeding
(including convictions entered on a plea
of nolo contendere), or the naming of
any such person as the subject of a
pending criminal proceeding (excluding
traffic violations and other minor
offenses).

(iii) Civil and administrative
proceedings. The issuance in a federal,
state or foreign civil or administrative
proceeding of: ’

{A) A finding, order, judgment, decree
or sanction to which such person was
szfxbiect‘ relating to an alleged violation
of:

(1) Any securities or commodities law
or regulation, or
* (2) Any law or regulation respecting
financial institutions, insurance
companies, or fiduciary duties owed to
a partnership, corporation, business
trust or similar business entity,
including, but not limited to, a
temporary or permanent injunction,
order of disgorgement or restitution,
civil money penalty or temporary or -
permanent cease-and-desist order, or
removal or prohibition order; or

(3) Any law or regulation prohibiting
mail or wire fraud or fraud in
connection with any business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in
any type of business practice.

KV) Self-Regulatory Organization
proceedings. The imposition of a
sanction against such person by:

(A) A self-regulatory organization, as
defined in Section 3(a)(26) of the
Exchange Act [15 U.S.C, 78c(2)(26)];

(B) A contract market designated
pursuant to section 5 of the Commaodity
Exchange Act [7 U.S.C. 7]; €

(C) A futures association registered
under section 17 of such Act [7 U.S.C.
21]; or

(D) Any substantially equivalent
foreign authority or organization.

(2) Control persons and promoters.
Any registrant that has not been subject
to the reporting requirements of
Sections 13(a) or 15(d) of the Exchange
Act (15 U.S.C. 78m(a) or 780(d)) for the
12 months immediately prior to the
filing of the registration statement,
report, or statement to which this Item
is applicable also shall describe any
action enumerated in this paragraph (f),
for the time period specified herein, that
involved a control person of the
registrant, If any such registrant was
organized within the past five years,
comparable disclosure is required with
regard to any promoter of the registrant.

Instruetions to Paragraph (f) of Item 401

1. For. purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable to & final

conviction, order, judgment, decree or
sanction shall begin with its date of entry.
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed.
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or cthenvise
rendered of no effect, at which time
disclosure shall no longer be required. With
respect to bankruptey and insolvéncy
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The registrant is permitted to explain
any mitigating circumstances associated with
actions reported pursuant to this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813], any federal
or state credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.S.C. 1752], or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.S.C. 2271], or any substantially equivalent
foreign institution.

4. 1f the information called for by this
paragraph is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

5. If the registrant is a partnership ora
trust, the information required by this
paragraph shall be provided with respect to
each general partner of the partnership, each
trustee of the trust, and any other person
providing services to such entities that are
comparable to those provided by the persons
identified in this paragraph. Where
management services are provided the
registrant by outside parties pursuant to a
management or service contract or otherwise,
the information called for by this paragraph
shall be disclosed with respect to the persons
identified in this paragraph, as well as any
other person providing comparable services
on behalf of the registrant.

6. Paragraph ()(2) shall not apply to any
subsidiary of a registrant that has been
reporting pursuant to Section 13(a) or 15(d)
of the Exchange Act (15 U.S.C. 78m(a) or
780(d)) for the 12 months immediately prior
ta the filing of the registration statement,
report or statement,

PART 230—GENERAL RULES AND
RECULATIONS, SECURITIES ACT OF
1933

6. The general authority citation for
Part 230 continues to read in part as
follows:

Authority: 15 U.S.C. 77b, 771, 77g.77h, 77,
778, 778s8, 78¢, 781, 78m, 78n, 780, 78w,
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78l1(d), 79t, 80a-8, 80a-29, 80a-30 and 80a—
37, unless otherwise noted.

7. By amending § 230.610a by adding
paragraph (g) to Item 4 of Schedule A
of Regulation E, to read as follows:

§230.610a Schedule A: Contents of
offering circular for small business
investment companies; Schedule B:
Contents of offering circular for business
development companies.

Schedule A—Contents of Offering Circular
for Small Business Investment Companies
* * - > *

Item 4. Management and Certain
Security Holders of the Issuer
* ® * * -

(g) Provide the information required by
Item 401(f)(1) of Regulation S-K {17 CFR
229.401(f)(1)] as to each director, officer, and
advisory board member of the issuer, and
each managerial person of the investment
adviser of the issuer.

Instruction. For the purposes of this Item
4(g), managerial person means any affiliated
person (as defined in Section 2(a)(3) of the
Investment Company Act of 1940 [15 U.S.C.
80a-2(a)(3))) of the investment adviser who is
engaged in the management, direction,
supervision, or performance of any activities
related to the issuer.

* * * * *

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

8. The general authority citation for
Part 239 continues to read in part as
follows:

Authority: 15 U.S.C. 77{, 77g, 77h, 77}, 77s,
77sss, 78¢, 781, 78m, 78n, 780(d), 78w(a),
781l(d), 79e, 791, 79g, 79j, 791, 79m, 79n, 79q,
79t, 80a—8, 80a-29, 80a-30, and 80a-37
unless otherwise noted.

* * " - -

9. By revising Part II, Model B, Item
8, paragraph (d) of Form 1-A
(referenced in § 239.90) to read as
follows:

Note.—The text of Form 1-A does not and

the amendment will not appear in the Code
of Federal Regulations.

Form 1-A.—Regulation A Offering
Statement Under the Securities Act of
1933 :

® * - = *

PART II—OFFERING CIRCULAR

* * * * *

OFFERING CIRCULAR MODEL B

* * * * *
Item 8. Directors, Executive Officers and
Significant Employees
* - * * *

(d) Involvement in certain legal
proceedings.

(1) Describe any of the actions listed
below, not subsequently reversed,

suspended, vacated, annulled or
otherwise rendered of no effect, taken
during the past 10 years that involved
any executive officer, director or person
nominated to become a director of the
issuer:

(i) Bankruptcy or other insolvency
proceedings. The initiation of any
federal, state or foreign bankruptcy or
insolvency proceeding by or against, or
the appointment of a receiver,
conservator, fiscal agent or similar
officer for the business or assets of any
such person, any partnership in which
such person was a general partner at or
within two years before the time of such
initiation or appointment, or any
corporation or business association of
which such person was an executive
officer at or within two years before the
time of such initiation or appointment.
The foregoing shall be described if
material to an investment or voting
decision,

(ii) Criminal proceedings. The
conviction of such person in a federal,
state or foreign criminal proceeding
(including convictions entered on a plea
of nolo contendere), or the naming of
any such person as the subject of a
pending criminal proceeding (excluding
traffic violations and other minor
offenses).

(iii) Civil and administrative
proceedings. The issuance in a federal,
state or foreign civil or administrative
proceeding of:

(A) A finding, order, judgment, decree
or sanction to which such person was
subject, relating to an alleged violation
of:

(1) Any securities or commodities law
or regulation, or

(2) Any law or regulation respecting
financial institutions, insurance
companies, or fiduciary duties owed to
a partnership, corporation, business
trust or similar business entity,
including, but not limited to, a
temporary or permanent injunction,
order of disgorgement or restitution,
civil money penalty or temporary or
permanent cease-and-desist order, or
removal or prohibition order; or

(3) Any law or regulation prohibiting
mail or wire fraud or fraud in
connection with any business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in
any type of business practice.

(yi’vygelf-ﬂegulatozy Organization
proceedings. The imposition of a
sanction against such person by:

(A) A self-regulatory organization, as
defined in Section 3(a)(26) of the
Exchange Act [15 U.S.C. 78c(a)(26)};

(B) A contract market designated
pursuant to section 5 of the Commodity
Exchange Act [7 U.S.C. 7};

(C) A futures association registered
under section 17 of such Act [7 U.S.C.
21}; or

(D) Any substantially equivalent
foreign authority or organization.

Instructions to Paragraph (d)

1. For purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable toa final
conviction, order, judgment, decree or
sanction shall begin with its date of entry.
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or otherwise
rendered of no effect, at which time
disclosure shall no longer be required. With
respect to bankruptcy and insolvency
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The issuer is permitted to explain any
mitigating circumstances associated with
events reported pursuant to this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813], any federal
or state credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.S.C. 1752], or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.S.C. 2271], or any substantially equivalent
foreign institution.

" * * ~ *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

10. The general authority citation for
Part 240 continues to read in part as
follows:

Authority: 15 U.S.C. 77c, 77d, 778, 77},
77s, 77eee, 77ggg, 77nnn, 77sss, 77ttt, 78¢,
78d, 781, 78j, 781, 78m, 78n, 780, 78p, 78s,
78w, 78x, 781(d), 79q, 79t, 80a-20, 80a-23,
80a-29, 80a—37, 80b-3, 80b—4, and 80b-11,
unless otherwise noted.

* * * » "=

11. § 240.13d-101 (Schedule 13D) is
amended by: revising row 5 of the cover
page and instruction 5 for the cover
page; revising the introductory text of
Item 2; revising paragraph (d) of Item 2;
removing paragraph (e) of Item 2; and
redesignating paragraph (f) of Item 2 as
paragraph (e}, to read as follows:
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§240.13d-101 Schedule 13D—Information
to be included in statements filed pursuant
to § 240.13d-1(a) and amendments thereto
filed pursuant to § 240.13d-2(a).

Schedule 13D

* * ~ - *

(5) Check if disclosure of legal
proceedings is required pursuant to Item
2(d).

* * » * *

Instructions for Cover Page

* * * L *

(5) If disclosure of legal proceedings is
required pursuant to Item 2(d), row 5 should
be checked.

* * * = *

Item 2. Identity and Background.

If the person filing this statement or any
person enumerated in Instruction C of this
statement is a corporation, general
partnership, limited partnership, syndicate or
other group of persons, state its name, the
state or other place of its organization, its
principal business, the address of its
principal business, the address of its
principal office and the information required
by (d) of this Item. If the person filing this
statement or any person enumerated in
Instruction C is a natural person, provide the
information specified in (a) through (e) of
this Item with respect to such person(s).

x * * * *

(d) Involvement in certain legal
proceedings.

(1) Describe any of the actions listed below,
not subsequently reversed, suspended,
vacated, annulled or otherwise rendered of
no effect, taken during the past 10 years that
involved any such person(s):

(i} Bankruptey or other insolvency
proceedings, The initiation of any federal,
state or foreign bankruptcy or insolvency
proceeding by or against, or the appointment
of a receiver, conservator, fiscal agent or
similar officer for the business or assets of
any such person, any partnership in which
such person was a general partner at or
within two years before the time of such
initiation or appointment, or any corporation
or business association of which such person
was an executive officer at or within two
years before the time of such initiation or
appointment. The foregoing shall be
described if material to an investment or
voting decision.

(ii) Criminal proceedings. The conviction
of such person in a federal, state or foreign
criminal proceeding (including convictions
entered on a plea of nolo contendere), or the
naming of any such person as the subject of
a pending criminal proceeding (excluding
traffic violations and other minor offenses).

(iii) Civil and administrative proceedings.
The issuance in a federal, state or foreign
civil or administrative proceeding of:

(A) A finding, order, judgment, decree or
sanction to which such person was subject,
relating to an alleged violation of:

(1) Any securities or commodities law or
regulation, or

(2} Any law or regulation respecting
financial institutions, insurance companies,

or fiduciary duties owed to a partnership,
corporation, business trust or similar
business entity, including, but not limited to,
a temporary or permanent injunction, order
of disgorgement or restitution, civil money
penalty or temporary or permanent cease-
and-desist order, or removal or prohibition
order; or

(3) Any law or regulation prohibiting mail
or wire fraud or fraud in connection with any
business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in any
type of business practice. )

(iv) Self-Regulatory Organization
proceedings. The imposition of a sanction
against such person by:

(A) A self-regulatory organization, as
defined in Section 3(a)(26) of the Exchange
Act [15 U.S.C. 78c(a)(26)];

(B) A contract market designated pursuant
to section 5 of the Commaodity Exchange Act
[7U.S.C. 7}

(C) A futures association registered under
section 17 of such Act [7 U.S.C. 21]; or

(D) Any substantially equivalent foreign

.-authority or organization,

Instructions to Paragraph (d).

1. For purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable to a final
conviction, order, judgment, decree or
sanction shall begin with its date of entry,
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed.
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or otherwise
rendered of no effect, at which time
disclosure shall no longer be required. With
respect to bankruptcy and insolvency
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The person filing this schedule is
permitted to explain any mitigating
circumstances associated with events
reported pursuant to this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813], any Federal
or State credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.S.C. 1752], or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.8.C. 2271], or any substantially equivalent
foreign institution.

* * " * *

12. § 240.13e-100 (Schedule 13E-3) is
amended by: revising the section
heading; revising the introductory
paragraph of Item 2; revising paragraph
(e) of Item 2; removing paragraph (f) of
Item 2; and redesignating paragraph (g)
of Item 2 as paragraph (f), to read as
follows:

§240.13e-100 Schedule 13E-3, Rule 13e—
3 transaction statement pursuant to section
13(e) of the Securities Exchange Act of 1934
and rule 13e-3 [§ 240.13e-3] thereunder.

Rule 13e-3 Transaction statement

* * * * *

Item 2. Identity and Backgreund. If the
person filing this statement is the issuer of
the class of equity securities which is the
subject of the Rule 13e~3 transaction, make
a statement to that effect. If this statement is
being filed by an affiliate of the issuer which
is other than a natural person or if any person
enumerated in Instruction C to this statement
is a corporation, general partnership, limited
partnership, syndicate or other group of
persons, state its name, the state or other
place of its organization, its principal
business, the address of its principal
executive offices and provide the information
required by paragraph (e) of this Item. If this
statement is being filed by an affiliate of the
issuer who is a natural person or if any
person enumerated in Instruction C of this
statement is a natural person, provide the
information required by paragraphs (a)
through (f) of this Item with respect to such
person(s).

* * * > -

(e) Involvement in certain legal
proceedings.

(1) Describe any of the actions listed below,
not subsequently reversed, suspended,
vacated, annulled or otherwise rendered of
no effect, taken during the past 10 years that
involved any such person(s):

(i) Bankruptcy or other insolvency
proceedings. The initiation of any federal,
state or foreign bankruptcy or insolvency
proceeding by or against, or the appointment
of a receiver, conservator, fiscal agent or
similar officer for the business or assets of
any such person, any partnership in which
such person was a general partner at or
within two years before the time of such
initiation or appointment, or any corporation
or business association of which such person
was an executive officer at or within two
years before the time of such initiation or
appointment. The foregoing shall be
described if material to an investment or
voting decision.

(ii) Criminal proceedings. The conviction
of such person in a federal, state or foreign
criminal proceeding (including convictions
entered on a plea of nolo contendere), or the
naming of any such person as the subject of
a pending criminal proceeding (excluding
traffic violations and other minor offenses).

(iii) Civil and administrative proceedings.
The issuance in a federal, state or foreign
civil or administrative proceeding of:

(A) A finding, order; judgment, decree or
sanction to which such person was subject,
relating to an alleged violation of:

(1) Any securities or commodities law or
regulation, or

(2) Any law or regulation respecting
financial institutions, insurance companies,
or fiduciary duties owed to a partnership,
corporation, business trust or similar
business entity, including, but not limited to,
a temporary or permanent injunction, order
of disgorgement or restitution, civil money
penalty or temporary or permanent cease-
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and-desist order, or removal or prohibition
order; or

(3) Any law or regulation prohibiting mail
or wire fraud or fraud in connection with any
business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in any
type of business practice.

(iv) Self-regulatory organization
proceedings. The imposition of a sanction
against such person by:

(A) A self-regulatory organization, as
defined in Section 3(a)(26) of the Exchange
Act [15 U.S.C. 78c(a)(26));

(B) A contract market designated pursuant
to section 5 of the Commodity Exchange Act
[7U0.S.C. 7}

(C) A futures association registered under
section 17 of such Act [7 U.S.C. 21]; or

(D) Any substantially equivalent foreign
authority or organization.

Instructions to Paragraph:(e)

1. For purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable to a final
conviction, order, judgment, decree or
sanction shall begin with its date of entry.
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed.
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or otherwise
rendered of no effect, at- which time
disclosure shall no longer be required. With
respect to bankruptcy and insolvency
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The person filing this schedule is
permitted to explain any mitigating
circumstances associated with events
reported pursuant to this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813}, any federal
or state credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.S.C. 1752], or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.S.C. 2271}, or any substantially equivalent
foreign institution.

4. While negative answers to ltem 2(e) are
required in this schedule, they need not be
furnished to security holders.

13. § 240.14a-101 (Schedule 14A) is
amended by revising paragraph
(b)(1)(iii) of Item 5 and by amending
Item 22 by adding a new paragraph
(a)(3)(vi) and revising paragraph (b)(4) to
read as follows:

§240.14a-101 Schedule 14A. Information
required in proxy statement.
* *

- * *

Item 5. Interest of certain Persons in Matters
to be Acted Upon

> " * * x®

(b) Solicitation subject to Rule 14a-11
(§240.14a-11 of this chapter). * * *

(1] L

(iii) State the information required by Item
401(f) of Regulation S—K (§ 229.401(f) of this
chapter).

* * = » x

Itemn 22. Information required in investment
company proxy statement,
* * = » A

(a) LU A

(3) e

(vi) If action is to be taken with respect to
the election of directors or the approval of an
advisory contract, provide the information
required by Item 401(f)(1).of Regulation S-K
(§229.401(f)(1)) as to each director, officer,
and advisory board member of the Fund, and
each managerial person of the investment
adviser of the Fund.

Instruction. For the purposes of this Item
22(a)(3)(vi), “managerial person” means any
affiliated person (as defined in Section 2(a)(3)
of the Investment Company Act of 1940) of
the investment adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to the
issuer.

* - > * *

(b) L

(4) Provide in tabular form, to the extent
practicable, the information required by
Iterns 401 (except the information required
by paragraph (f) of Item 401, which is
required pursuant to paragraph (a)(3)(vi) of
this Item 22), 404 (a) and (c), and 405 of
Regulation S—K (§§229.401, 229.404, and
229.405 of this chapter.

* * L3 L -

14. § 240.14d-100 (Schedule 14D-1) is
amended by: revising row 5 of the cover page
and instruction 5 for the cover page; revising
the introductory paragraph of Item 2, revising
paragraph (e) of Item 2, removing paragraph
() of Item 2; and redesignating paragraph (g)
of Item 2 as paragraph (I}, to read as follows:

§240.14d-100 Scheduie 14D-1. Tender
offer statement pursuant to section 14(d)(1)
of the Securities Exchange Act of 1934,

Schedule 14D—1

* * * - -

{5) Check if disclosure of legal proceedings
is required pursuant to Item 2(e).
* * * * -

Instructions for Cover Page

* x * L »

(5) If disclosure of legal proceedings is
required pursuant to Item 2(e) of Schedule
14D-1, row 5 should be checked.

* * * * *

Item 2. Identity and Background. If the
person filing this statement or any person
enumerated in Instruction C of this statement
is a corporation, general partnership, limited
partnership, syndicate or other group of
persons, state its name, the state or other
place of its organization, its principal
business, the address of its principal

business, the address of its principal office
and the information required by paragraph
(e) of this Item. If the person filing this
statement or any person enumerated in
Instruction C is a natural person, provide the
information specified in paragraphs (a)
through (f) of this Item with respect to such
person(s).

* * = bl *

(e) Involvement in certain legal
proceedings.

(1) Describe any of the actions listed below,
not subsequently reversed, suspended,
vacated, annulled or otherwise rendered of
no effect, taken during the past 10 years that
involved any such person(s):

(i) Bankruptey or other insolvency
proceedings. The initiation of any federal,
state or foreign bankruptcy or insolvency
proceeding by or against, or the appointment
of a receiver, conservator, fiscal agent or
similar officer for the business or assets of
any such person, any partnership in which
such person was a general partner at or
within two years before the time of such

_initiation or appointment, or any corporation

or business association of which such person
was an executive officer at or within two
years before the time of such initiation or
appointment. The foregoing shall be
described if material to an investment or
voting decision.

(ii) Criminal proceedings. The conviction
of such person in a federal, state or foreign
criminal proceeding (including convictions
entered on a plea of nolo contendere), or the
naming of any such person as the subject of
a pending criminal proceeding (excluding
traffic violations and other minor offenses).

(iii) Civil and administrative proceedings.
The issuance in a federal, state or foreign
civil or administrative proceeding of:

(A) A finding, order; judgment, decree or
sanction to which such person was subject,
relating to an alleged violation of:

(1) Any securities or commodities law or
regulation, or '

(2) Any law or regulation respecting
financial institutions, insurance companies,
or fiduciary duties owed to a partnership,
corporation, business trust or similar
business entity, including, but not limited to,
a temporary or permanent injunction, order
of disgorgement or restitution, civil money
penalty or temporary or permanent cease-
and-desist order, or removal or prohibition
order; or

(3) Any law or regulation prohibifing mail
or wire fraud or fraud in connection with any
business entity;

(B) An order enjoining or otherwise
limiting such person from engaging in any
type of business practice.

(iv) Self-Regulatory Organization
proceedings. The imposition of a sanction
against such person by:

(A) A self-regulatory organization, as
defined in Section 3(a){26) of the Exchange
Act [15 U.S.C. 78c(a)(26)};

(B) A contract market designated pursuant
to section 5 of the Commodity Exchange Act
[7U.8.C. 7);

(C) A futures association registered under
section 17 of such Act [7 U.S.C. 21}; or

(D) Any substantially equivalent foreign
authority or organization.
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Instructions to Paragraph (e).

1. For purposes of computing the 10 year
period referred to in this paragraph, the
disclosure period applicable to a final
conviction, order, judgment, decree or
sanction shall begin with its date of entry.
The disclosure period applicable to a
preliminary order shall commence when the
rights of appeal from such order have lapsed.
Any conviction, order, judgment, decree or
sanction that is appealed shall continue to be
disclosed until ultimately reversed,
suspended, vacated, annulled or otherwise
rendered of no effect, at which time
disclosure shall no longer be required. With
respect to bankruptcy and insolvency
proceedings, the computation date shall be
the date of filing for uncontested petitions or
the date upon which approval of a contested
petition became final. In the case of
receiverships and conservatorships, the
computation date shall be the date the
receiver or conservator was appointed.

2. The person filing this schedule is
permitted to explain any mitigating
circumstances associated with events
repcrted pursuant to this paragraph.

3. For purposes of this paragraph, the term
financial institution includes any bank, bank
holding company, savings association, or
savings and loan holding company, as
defined in Section 3 of the Federal Deposit
Insurance Act [12 U.S,C. 1813, any federal
or state credit union, as defined in Section
101 of the Federal Credit Union Act [12
U.8.C. 1752}, or any system institution of the
Farm Credit System, as defined in Section
5.35 of the Farm Credit Act of 1971 [12
U.S.C. 2271}, or any substantially equivalent
foreign institution.

4. While negative answers to Item 2(e) are
required in this schedule, they need not be
furnished to security holders.

* * * * *

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

15. The authority citation for Part 274
continues to read as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s,
78¢c(b), 781, 78m, 78n, 780(d), 80a-8, 80a—24,
and 80a-29, unless otherwise noted.

16. By amending Item 5 of Form N—
1A (referenced in §§ 239.15A and
274.11A) to revise the introductory text,
to redesignate paragraphs (d), (e), (),
and (g) as (e), (f), (g), and (h) and to add
paragraph (d)‘ to read as follows:

Note: The text of Form N-1A does not and

the amendments will not appear in the Code
of Federal Regulations.

Form N-1A

* * * * *

ltem 5 Management of the Fund

Describe concisely the management and
bu(sx)ness of the Registrant, including:
a . x

(b) L

(C) * ko

d. Provide the information required by
Item 401(f)(1) of Regulation S-K
1§ 229.401(f)(1)] as to each director, executive
officer and advisory board member of the
Registrant, and each managerial person of the
investment adviser.

Instruction. For the purposes of this Item
5(d), ““managerial person” means any
affiliated person (as defined in Section 2(a)(3)
of the Investment Company Act of 1940) of
the investment adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to the
Registrant.

* » * * *

17. By amending Item 9 of Form N-
2 (referenced in §§ 239.14 and 274.11a—
1) to revise the introductory text of
paragraph 1, to redesignate paragraphs
1.d, 1.e, 1.f, and 1.g as paragraphs 1.e,
1.f, 1.g, and 1.h, to add a paragraph 1.d,
and to add "'9.3" after the word “item”
in the first clause of the Instruction to
paragraph 3 to read as follows:

Note: The text of Form N--2 does not and
the amendments will not appear in the Code
of Federal Regulations.

Form N-2 A
* * * 7 * *

Item 9. Management

1. General: Describe concisely the
management and business of the Registrant,
including:

a L

(b) * A w

(C) L

d. Provide the information required by
Item 401(f)(1) of Regulation S-K
[§ 229.401()(1)] as to each director, executive
officer and advisory board member of the
Registrant, and each managerial person of the
investment adviser.

Instruction, For the purposes of this Item
1.d, “managerial person' means any
affiliated person (as defined in Section 2(a)(3)
of the Investment Company Act of 1940) of
the investment adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to the
Registrant.

18. By amending Item 6 of Form N—
3 (referenced in §§ 239.17a and
§274.11b) to revise the introductory
text, to redesignate paragraphs (c) and
(d) as (d) and (e), and to add paragraph
(c) to read as follows:

Note: The text of Form N-3 does not and
the amendments will not appear in the Code
of Federal Regulations.

Form N-3

» > * *

Item 6. Management

Describe concisely the management and
business of the Registrant, including:

(a) L

(b) L

(c) Provide the information required by
Item 401(f)(1) of Regulation S-K

[§ 229.401(f)(1)] as to each director, executive
officer and advisory board member of the
Registrant, and each managerial person of the
investment adviser.

Instruction. For the purposes of this Iltem
6(c), “managerial person” means any
affiliated person (as defined in Section 2(a)(3)
of the Investment Company Act of 1940) of
the investment adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to the
Registrant.

x * * * *
19. By amending Iterh 5 of Form N-
4 (referenced in §§ 239.17b and 274.11¢)
to redesignate paragraph (f) as (g) and to
add paragraph (f) to read as follows:
Note: The text of Form N—4 does not and

the amendments will not appear in the Code
of Federal Regulations.

Form N-4

* * * * *

-dtem 5. General Description of Registrant,

Depositor, and Portfolio Companies
* * * * *

(f) Provide the information required by
Item 401(f)(1) of Regulation S-K
[§229.401(f)(1)] as to each director, officer
and employee of the depositor, or its
affiliates, who participates directly in the
management or administration of the
separate account.

* * L * *

20. By amending Form N-5
(referenced in §§ 239.24 and 274.5) to
designate the text of Item 11 as
paragraph (a) and to add paragraph (b).
to designate the text of Item 12 as
paragraph (a) and to add paragraph (b),
and to add paragraph (d) to Item 16 to
read as follows:

Note: The text of Form N-5 does not and
the amendments will not appear in the Code
of Federal Regulations.

Form N-5

» * * * *

Item 11. Directors and Executive Officers

(a) - N

(b) Provide the information required by
Itemn 401(f}(1) of Regulation S-K
[§229.401(f)(1)) as to each director and
executive officer of the Registrant.

Item 12 Members of Advisory Board of
Registrant

(a) A

(b) Provide the information required by
Item 401(f)(1) of Regulation S-K
[229.401(f)(1)] as to each member of the
registrant’s advisory board.

* * * * *

Item 16, Investment Advisers.
* * * * -

(d) Provide the information required by
Item 401(f)(1) of Regulation S-K
1229.401(f)(1)] as to each mauagerial person
of each investmept adviser.

Instruction: For the purposes of this Item
16(d), “managerial person” means any
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affiliated person (as defined in Section 2(a)(3)
of the Investment Company Act of 1940) of
the investment adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to the
registrant.

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1840

21. By amending Item 28 of Form N-
8B-2 (referenced in § 274.12) to add
paragraph (c) to read as follows:

Note: The text of Form N-8B-2 does not
and the amendments will not appear in the
Code of Federal Regulations.

Form N-8B-2

- b * * *

Officials and Affiliated Persons of
Depositor

28, (a)* A

(c) Provide the information required
by Item 401(f)(1) of Regulafion S-K
[§229.401(f)(1)] as to each managerial
person of the depositor.

Instruction: For the purposes of this
Item 28(c), ‘‘managerial person’ means
any affiliated person (as defined in
Section 2(a)(3) of the Investment
Company Act of 1940) of the investment
adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to
the registrant.

* * * * *

22. By amending Item 27 of Form N-
8B-3 (referenced in § 274.13) to add
paragraph (c) to read as follows:

Note: The text of Form N-8B-3 does not

and the amendments will not appear in the
Code of Federal Regulations.

Form N-8B-3 -

* * * * *

Officials and Affiliated Persons of
Depositor

26.(a) ** *

(c) Provide the information required
by Item 401(f)(1) of Regulation S-K
[§229.401(£)(1}] as to each managerial
person of the depositor.

Instruction: For the purposes of this
Item 26(c), “managerial person” means
any affiliated person (as defined in
Section 2(a)(3) of the Investment
Company Act of 1940) of the investment
adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to
the registrant.

* * * * *

23. By amending Form N-8B-4
(referenced in §274.14) to add
paragraph (d) to Item 29 and to add
paragraph (c) to Item 34 to read as
follows:

Note: The text Form N-8B—4 does not and
the amendments will not appear in the Code
of Federal Regulations.

Form N-8B—4

- - L4 L *

Item 29. Investment Advisers and'
Agreements Therewith

* - * * *

(d] Provide the information required
by Item 401(f)(f) of Regulation S-K
[§ 229.401(f)(1)] as to each managerial
person of each investment adviser of the
registrant.

Instruction: For the purposes of this
Itemn 29(d), “managerial person’’ means
any affiliated person (as defined in
Section 2(a)(3) of the Investment
Company Act of 1940) of the investment
adviser who is engaged in the
management, direction, supervision, or
performance of any activities related to
the registrant.

* * * ~ *

Itemn 34. Directors, Officers and
Advisory Board Members
* 4 * * *

(c) Provide the information required
by Item 401(f)(1) of Regulation S—K
[§ 229.401(f)(1)] as to each person
named pursuant to paragraph (a).
* - - * *

By the Commission.

Dated: November 1, 1994.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-27486 Filed 11—4-94; 8:45 am]
BILLING CODE 8010-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[LA-20-1-£528; FRL-5102-7]

Transportation Conformity; Approval
of Petition for Exemption From
Nitrogen Oxides Provisions,
Nonclassifiable Ozone Nonattainment
Areas, Louisiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is propesing
approval of a petition from the State of
Louisiana requesting that the
nonclassifiable ozone nonattainment
areas in the State be exempted from the
requirement to perform the oxides of
nitrogen (NOx) portion of the build/no-
build test required by the new Federal
transportation conformity rule. This
petition for exemption was submitted
on August 5, 1994,

DATES: Comments on this proposed
action must be received in writing by
December 7, 1994.

ADDRESSES: Comments should be

mailed te Guy R. Donaldson, Acting

Chief, Air Planning Section (6T-AP), US

EPA Region 6, 1445 Ross Avenue,

Dallas, Texas 75202-2733. Copies of the

State's petition and other information

relevant to this action are available for

inspection during normal hours at the
above location and at the following
locations: {

U.S. Environmental Protection Agency,
Region 6, Air Programs Branch (6T-
A), 1445 Ross Avenue, suite 700,
Dallas, TX 75202-2733.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Louisiana Department of Environmental
Quality, Air Quality Division, P.O.
Box 82135, Baton Rouge, LA 70884~
2135. _

Anyone wishing to review this
petition at the US EPA office js asked to
contact the person below to schedule an
appointment 24 hours in advance.

FOR FURTHER INFORMATION CONTACT: Mr.

Mick Cote, Planning Section (6T-AP),

Air Programs Branch, U.S.

Environmental Protection Agency,

Region 6, 1445 Ross Avenue, Dallas,

Texas 75202-2733, telephone (214)

665-7219.

SUPPLEMENTARY INFORMATION:
Background

The transportation conformity final
rule entitled “Criteria and Procedures
for Determining Conformity to State or
Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Funded or Approved Under
title 23 U.S.C. or the Federal Transit
Act,” was published in the Federal
Register on November 24, 1993 (58 FR
62188). This action was required under
section 176(c)(4) of the Clean Air Act
(CAA) as amended in 1990.

The transportation conformity rule
requires each ozone nonattainment area
and maintenance area to perform a
regional analysis of motor vehicle
volatile organic compound and NOx
emissions from any planned
transportation project. This analysis
must demonstrate that the emissions
which would result from the proposed
transportation system, if the
transportation plan were implemented,
are within the total allowable level of
emissions described in the motor
vehicle emissions budget.

Until an attainment demonstration or
maintenance plan is approved by the
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EPA, this emissions analysis must pass
the build/no-build test. This analysis
must demonstrate that the emissions
from the planned transportation project,
if implemented, would be less than the
emissions without the planned
transportation project. Thus, the build/
no-build test is intended to ensure that
the transportation plan contributes to
annual emissions reductions consistent
with the CAA until such time as the
attainment demonstration or
maintenance plan is approved. For
further information concerning the
Federal transportation conformity
requirements, see 40 CFR part 51,
subpart T and 40 CFR part 93, subpart
A.

Transportation Conformity and Section
182(f) Exemptions

On june 17, 1994, the EPA published
a national interpretation of
transportation conformity and Section
182(f) exemptions entitled -
“Transportation Conformity; General
Preamble for Exemption From Nitrogen
Oxides Provisions” (59 FR 31238)
(General Preamble). This General
Preamble clarifies and interprets how
ozone nonattainment areas classified as
less than marginal, which have air
quality monitoring data demonstrating
attainment of the National Ambient Air
Quality Standards (NAAQS) for ozone,
may be exempted from certain NOx
requirements.

As discussed in the General Preamble,
both the transportation conformity rule
and CAA section 182(f)(1)(A) state that
NOx requirements shall not apply in
nonattainment areas if the
Administrator determines that
additional reductions of NOx would not
contribute to attainment of the NAAQS
for ozone in the area. The EPA also
issued two guidance documents on
section 182(f) exemptions. These two
documents, *“State Implementation Plan
(SIP) Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) NAAQS on or after
November 15, 1992" dated September
17, 1993, and “Guideline for
Determining the Applicability of
Nitrogen Oxide Requirements under
Section 182(f)”" dated December 1993,
state that if an area has attained the
ozone standard, additional NOx
reductions would not contribute to
‘attainment.

As explained in the General Preamble,
the EPA believes that a demonstration of
altainment made through adequate air
quality monitoring data, consistent with
40 CFR part 58 and recorded in the
EPA’s Aerometric Information Retrieval
System (AIRS), can qualify an area as a

“‘clean data area”. Further, the EPA
believes these “‘clean data areas’ can
request an exemption from the NOx
provisions of transportation conformity.
The section 182(f) exemption will be
conditioned upon the area's monitoring
data continuing to demonstrate
attainment after an exemption is
granted. If the EPA determines that an
exempted area has violated the ozone
standard, the section 182(f) exemption
will be rescinded. Any decision to
rescind the NOx exemption would be
based on an evaluation of the air quality
data recorded in AIRS. Past conformity
determinations and transportation plans
would not be affected, but new
conformity determinations would be
subject to the NOx provisions of the
conformity rule.

Analysis of State Submittal

The State of Louisiana has ten
parishes designated as nonclassifiable
ozone nonattainment areas.
Nonclassifiable ozone nonattainment
areas had air quality data which
demonstrated attainment of the ozone
standard, but had not petitioned the
EPA for redesignation to attainment
before the Clean Air Act Amendments
(CAAA) were passed. These parishes
were nonattainment prior to the 1990
CAAA, and retained their ozone
nonattainment designations with the
passage of the CAAA. Transitional areas
possessed the required three years of air
quality data, while incomplete data
areas had less than the required three
years of data.

Beauregard, Grant, Lafourche, St.
James and St. Mary Parishes were
classified as incomplete data areas for
ozone on November 6, 1991 (56 FR
56694). The New Orleans Consolidated
Metropolitan Statistical Area contained
four parishes which were designated as
transitional ozone nonattainment areas
on November 6, 1991: Jefferson,
Orleans, St. Bernard and St. Charles.
Lafayette Parish was also classified as a
transitional ozone nonattainment area
on November 6, 1991.

On August 5, 1994, the State of
Louisiana submitted a petition to the
EPA requesting that the ten parishes
listed above be exempted from the
requirement to perform the NOx portion
of the build/no-build test required by
the new transportation conformity rule.
This exemption request is pursuant to
the recently published General
Preamble for transportation conformity
NOx exemptions.

The exemption request was based on
air monitoring data which demonstrated
that the NAAQS for ozone was attained
in each of these nonclassifiable ozone
nonattainment areas for the three years

prior to the petition. The Air quality
data was verified as quality assured in
accordance with monitoring
requirements specified in 40 CFR part
58, and demonstrates that the ozone
standard has been maintained in these
areas.

Proposed Rulemaking Action

The EPA has evaluated the State's
exemption request for consistency with
the CAA, EPA regulations, and EPA
policy. The EPA believes that the
exemption request and monitoring data
qualifies the parishes of Beauregard,
Grant, Lafayette, Lafourche, Jefferson,
Orleans, St. Bernard, St. Charles, St.
James, and St. Mary as “clean data
areas"’. In addition, the EPA has
determined that the exemption request
meets the requirements and policy set
forth'in the General Preamble for NOx
exemptions from the build/no-build test
for transportation conformity, and today
is proposing approval of Louisiana’s
request for exemption from the NOx
build/no-build test of transportation
conformity for these parishes. The
section 182(f) exemption will be
conditioned upon the area’s monitoring
data continuing to demonstrate
attainment after the exemption has been
granted. If the EPA later determines that
any of these parishes has violated the
ozone standard, the section 182(f)
exemption will be rescinded for that
parish. Past conformity determinations
and transportation plans would not be
affected, but new conformity
determinations would then be subject to
the NOx provisions of the conformity
rule.

The EPA has reviewed this request for
exemption from the NOx provisions of
the Federal transportation conformity
rule for conformance with the
provisions of the 1990 CAAA enacted
on November 15, 1990. The EPA has
determined that this action conforms
with those requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, under 5 U.S.C.
605(b), the EPA may certify that the rule
will not have a significant impact on a
substantial number of small entities (see
46 FR 8709). Small entities include
small businesses, small not-for-profit
enterprises, and governmental entities
with jurisdiction over populations of
less than 50,000.

Because an exemption from the
Federal transportation conformity rule
does not impose any new requirements,
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I certify that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The CAA
forbids the EPA to base its actions
concerning SIPs on such grounds
(Union Electric Co. v. US.E.P.A., 427
U.S. 246, 256-66 (S. Ct. 1976); 42 U.S.C.
7410 (a)(2)).

Executive Order

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental regulations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: October 26, 1994,

William B. Hathaway,

Acting Regional Administrator (6A).

[FR Doc. 94-27541 Filed 11-4-94; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 84-123; FCC 94-266]

Radio Broadcast Services; Television
Program Practices

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission invites
comments on its initiation of a
rulemaking proceeding to assess the
legal and policy justifications, in light of
current economic and technological
conditions, for the Prime Time Access
Rule, and to consider the continued
need for the rule in its current form.
DATES: Comments are due on or before
January 6, 1995, and reply comments
are due on or before February 6, 1995.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
David E. Horowitz and Alan E.
Aronowitz, Mass Media Bureau, Policy
and Rules Division, (202) 632-7792.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MM Docket No.
94-123, adopted October 20, 1994, and
released October 25, 1994. The complete
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street NW.,
Washington, D.C. 20554, and may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street
NW., Washington, D.C. 20037.

Synopsis of the Notice of Proposed Rule
Making

1. The Commission initiated a
rulemaking proceeding to assess, in
light of current economic and
technological conditions, the legal and
policy justifications for the Prime Time
Access Rule (“PTAR"), Section
73.658(k) of the Commission’s Rules,
and to consider the continued need for
the rule in its current form. The rule
generally prohibits network-affiliated
stations in the top 50 television markets
from broadcasting more than three
hours of network or former network
(“‘off-network’") programs during the
four prime time viewing hours (L.e., 7 to
11 p.m. Eastern and Pacific times; 6 to
11 p.m. Central and Mountain times).
The rule also contains exemptions for
certain types of programming (e.g.,
special news, documentary, children’s
and sports programming).

2. PTAR was initially promulgated in
1970 in response to the concern that the
three major television networks—ABC,
CBS and NBC—dominated the program
production market, controlled much of
the video fare presented to the public,
and inhibited the development of
competing program sources. The
Commission believed that PTAR would
increase the level of competition in the
independent production of programs,
reduce the networks’ control over their
affiliates’ programming decisions, and
increase the diversity of programs
available to the public.

3. The Commission believes that as
the video marketplace has developed
and the major networks' power has
declined in the years since PTAR was
established, an overall review of the rule
is now appropriate. In this regard, on
April 12, 1994, the Commission issued
a Public Notice soliciting public
comment on various filings seeking
modification or elimination of PTAR.
Parties filing comments thus far,
however, have failed to present a
rigorous economic framework for
analysis, supported by adequate data,
that will enable the Commission to
assess the competitive effects of the rule
and its efficacy in achieving both
competition and non-competition-based

public interest goals. Therefore, this
Notice of Proposed Rule Making
proposes a framework to evaluate the
continued efficacy of the rule.

4, The analytical framework set forth
by the Commission recognizes that in
1970, there was a strong cast for taking
government action to correct the effects
of a competitively unbalanced market.
Accordingly, the FCC established PTAR,
However, with the development of
alternative forms of video.distribution,
the growth of the broadcast industry
(including increased competition among
networks for affiliates), and the increase
in the number and types of entities
creating nationally distributed video
programming, the case for PTAR must
be revisited. The ahalytical framework
proposed in this Notice provides a
means for evaluating the factual and
economic assumptions underlying
PTAR, to ascertain whether the rule
operates to achieve its intended effects,
and what unintended effects it may also
cause. In addition, the Commission will
use the framework to evaluate whether
the intended and unintended effects
further the attainment of legitimate
goals in today’s world. The ultimate
decision to retain, modify or eliminate
the rule will turn on a weighing of its
costs against its benefits.

5. More specifically, the analytical
framework seeks comment on the
validity of the following three basic
ways PTAR is said to alter the
competitive opportunities in the
relevant markets for the public good.
First, by carving out a portion of prime
time to be used for non-network use, the
rule made it easier for independent
producers to sell their programming to
the more successful stations in the top
markets (i.e., affiliates of the three major
networks). Among the intended effects
was the goal of strengthening existing
independent producers and encouraging
entry of new ones. From an economic
perspective, the Commission had
anticipated that the decrease in supply
of programming available to affiliates
(caused by PTAR’s ban on network and
off-network programming) would
increase prices paid for independently
produced programming, thus acting as &
spur for greater production and new
entry. Thus, the Commission had
predicted that the rule would increase
the net amount of diverse programming
available to the viewing public and
create new competitors to the existing
three networks. The Notice asks
commenters to assess this dynamic,
raising such questions as: (1) Whether
this enhanced opportunity increases the
net amount of independently produced
programs available to the public; (2)
whether this opportunity increases the
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net number of independent program
producers serving the market; and (3)
whether the limit placed by this
opportunity on an affiliate’s ability to
carry network or off-network
programming during the access period
reduces the economic value of network
programming aired during the other
parts of prime time, by limiting the
potential buyers for these programs after
the network run is.complete, thereby
depressing the total return on these
programs.

6. Second, the rule sought to reduce
the networks' role in dictating their
affiliates’ programming choices, by
forbidding the affiliates in the top 50
markets from running more than three
hours of network or off-network
programming during the four-hour
prime time period. Thus, the rule was
viewed as a way to increase affiliate
autonomy and reduce network
dominance. The immediate effect was to
ensure that not all of an affiliate’s prime
time programming came through the
same network filter. The Notice asks
commenters to provide evidence
regarding the bargaining positions of
affiliates vis-a-vis their networks. For
example, during hours other than the
PTAR access period, do affiliates in the
top 50 markets carry programs other
than network programs? To what extent
does the market dynamic in the top 50
markets dictate performance in the less
populated markets? Are the recent
affiliation switches indicative of a
change in the relative bargaining power
of the networks and their affiliates, or
are these switches due to other factors?
To the extent that the behavior of
affiliates might change in some way if
PTAR were modified or repealed, how
would that affect the programs
ultimately available to viewers? The
Notice solicits comment on these and
other related issues.

7. Third, the rule has come to be
viewed as a mechanism for
strengthening independent stations,
with the result of increasing the strength
and number of the primary buyers of
independently produced programming.
The argument is that, with this increase,
not only are the number of independent
program producers increasing, but the
opportunity for new networks to emerge
and compete with the existing networks
is enhanced (by the presence of a
healthy pool of independent stations).
Thus, by strengthening independent
stations overall, the rule has been
considered to further both diversity and
Competition goals. Moreover, the
independent stations themselves
produce some degree of original
programming, which contributes to the
overall levels of diverse programming

available in the market. The Notice thus
invites comment on whether, given the
current level of program diversity, the
competitive alteration that PTAR causes
with respect to a segment of the market
is warranted. Similarly, the Notice asks
commenters to address the degree to
which, from economic and public
interest perspectives, PTAR leads to
misallocated resources, limits viewers'
programming choices, and alters the
optimal prices paid. The Notice seeks
comment on its analysis of this issue in
general, and in particular raises
questions such as: (1) whether
regulatory measures designed to
encourage the introduction into the
broadcast industry of increased
competition in the form of new
networks remain necessary when the
established networks and their affiliates
are also competing against nonbroadcast
video services; and (2) whether any
inefficiencies of encouraging entry of
new networks by placing limits on
incumbents are outweighed by real
benefits, and if so, what types and what
number of inefficiencies and benefits.

8. In addition to seeking comment on
the above-described ways in which
PTAR alters the competitive
opportunities in the relevant markets,
the Commission framed certain
overarching issues going to the public
interest basis for PTAR, including, but
not limited to, whether non-broadcast
media should be considered in assessing
the rule, whether PTAR is the
appropriate mechanism to ensure
diversity for those who do not avail
themselves of technologital alternatives
to broadcast television, and whether
other regulatory responses other than
PTAR would be more effective or
efficient to achieve the stated goals of
the rule.

9. To the extent that the record to be
developed might support retaining
PTAR in whole or part, the Commission
seeks public comment on the incidental
elements of the rule—the definition of a
“network" for purposes of the rule, and
the various program categories that are
exempted from application of PTAR.
Moreover, although the policy
examinations to be undertaken in this
proceeding may make it unnecessary to
address specific constitutional questions
raised by the rule, if the rule is to be
retained in some form, the Commission
seeks comment on various
constitutional implications of the rule
and any proposed alternatives.

10. The Commission seeks comment
on these issues, as well as specific
economic analysis and supporting data
favoring either retention, modification
or repeal of the rule. If the Commission
chooses to modify or eliminate the rule,

we must then determine when to do so
and whether to adopt transition
measures. A modification to the rule
might be appropriately enacted
immediately after such a decision is
made, or through a timetable that allows
industry participants to adjust to the
changing economic conditions that
might result from modifications to
PTAR. Elimination of the rule might be
tied to technological developments or
the timing might be tied to regulatory

.developments such as the scheduled

expiration of the fyn/syn rules of some
time thereafter. Similarly, a transition
mechanism could be based on a variety
of different considerations, focusing on
defining the stages of that transition if
one is adopted. For example, one
possible transition would entail initial
repeal of the off-network restriction
followed by later repeal of the
remainder of the rule. The Notice
questions whether such a staggered
repeal of the rule would further the
public interest by reducing marketplace
disruption or would delay the
realization of benefits that could
otherwise be realized from immediate
form. In summary, should the record
support elimination or modification of
the rule, the Commission will require a
record regarding the timing of any
action and whether specific transition
measures are necessary or appropriate.

11. Initial Regulatory Flexibility
Analysis

Reason for the Action

This proceeding was initiated to
review and update the provisions of
PTAR.

Objective of the Action

The actions proposed in this Notice
areintended to reexamine and perhaps
modify or eliminate the prime time
access rule, 47 C.F.R. § 73.658(k), in
response to changes in the
communications marketplace, and to
better adjust to the needs of the public,

Reporting, Record Keeping, and Other
Compliance Requirements Inherent in
the Proposed Rule

None.

Federal Rules which Overlap, Duplicate,
or Conflict with the Proposed Rule

None.

Description of Potential Impact and
Number of Small Entities Involved

Approximately 416 existing television
broadcasters of all sizes may be affected
by the proposals contained in this
Notice.
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Any Significant Alternatives Minimizing List of Subjects in 47 CFR Part 73, disclosure statement (49 CFR 580.5 and
the Impact on Small Entities and 580.7). The elements of central
Consistent with the Stated Objectives importance to the instant petition are

: Federal Communications Commission. the name and current address of both
The proposals contained in this William F. Caton, the transferor and the transferee. The

Notice are meant to simplify and ease Acting Secretary. regulation also sets forth procedures a

the regulatory burden currently placed  [pR poc. 4-27425 Filed 11-4-94: 8:45am]  petitioning State must follow to seek

on network affiliates in the top 50 R RSO approval of alternate requirements to

markets. those othérwise required of the State (4

12, As required by § 603 of the CFR 580.11). In accordance with this

Regulatory Flexibility Act, the DEPARTMENT OF TRANSPORTATION latter provision, the State of Florida

Commission has prepared this Initial submitted a petition for approval of

?egulato)ryfFl}fxibility A;alysis National Highway Traffic Safety alternate disclosure requirements.
“IRFA") of the expected impact on Administration g A

small entities of th!:: proposals suggested Basis for the Petition

in this Notice of Proposed Rule Making. 49 CFR Part 580 Florida seeks approval for alternative

Written public comments are requested : rocedures to those contained in 49

on the Il{)FA. These comments n?ust be [Dockst M. 290 Notea S %.S.C. 32705(b) (previously 15 U.S.C.

Television broadcasting.

filed in accordance with the same filing  petition for Approval of Alternate 1988(d)) and 49 CFR 580.5 (c)(3) and
deadlines as comments on the rest of the  Odometer Disclosure Requirements (c)(4). (The petition identifies

Notice, but they must have a separate : T ) paragraphs (c)(2) and (c)(3) of the
and distinct heading designating them  AGENCY: National Highway Traffic regulation, but it is clear from its
as responses to the Regulatory Safety Administration (NHTSA), context that paragraphs (c)(3) and (c)(4)
Flexibility Analysis. The Secretary shall Department of Transportation. were intended.) These provisions
send a copy of this Notice, including the ACTION: Notice of Final Denial. require odometer disclosure statements
IRFA, to the Chief Counsel for Advocacy : : to be made on a title produced by means
of Small Business Administration in SUMMARY: The National Highway Traffic  f 4 secure printing process and to
accordance with paragraph 603(a) of the Safety Administration (NHTSA) denies  jnclude the name and current address of
Regulatory Flexibility Act (Pub. L. No. the petition submitted by the State of the transferor and transferee.
96-354, 94 Stat. 1164, 5 U.S.C. §601 et  Florida for approval of alternate Florida currently uses two motor
seq. (1981)). odometer disclosure requirements. Only  opjicle title forms, copies of which wers
Ex Parte one CoRment wan sx'xbmltlt'ed_m submitted with the petition. In all
response to NHTSA's preliminary aspects of relevance here, the forms are
13. This is a non-restricted notice and ~ determination that Florida's proposed  jjentical. Both forms contain one block
comment rulemaking proceeding. Ex procedures threaten the integrity of the g1y ransfer of title by the seller on the
parte presentations are permitted, current disclosure system. The agency g4 and three blocks for dealer
provided they are disclosed as provided reaffirms that determination, and reassignment and one block for
in the Commission’s Rules.See generally Florida must conform its proceduresto 1, 51ication for title on the back. Florida
47 C.F.R. Sections 1.1202, 1.1203 and the odometer disclosure requirements of  ias0¢ that the transfer of title and the
1.1206(a). 49 CFR Part 580. dealer reassignment blocks appear as
Co t Dat FOR FURTHER INFORMATION CONTACT: John prescribed by 49 CFR 580.5, except that
mmen ates Dona]dson, Offlce Of the Chief Collnsel, t_hey do not contain a space for the

14, Pursuant to applicable procedures Room 5219, National Highway Traffic  address of the transferor and transferee.
set forth in Sections 1.415 and 1.419 of  Safety Administration, 400 Seventh Notwithstanding the absence of address
the Commission’s Rules, interested Street, SW, Washington, D.C., 20590 spaces in these locations, Florida asserts
parties may file comments on or before (202) 366-1834. that its titles comply with the Federal
January 6, 1995, and reply comments on  syppLEMENTARY INFORMATION: requirements in all cases except these
or before February 6, 1995. All relevant involving reassignment by a licensed
and timely comments will be Background motor vehicle dealer.
considered before final action is taken To address the problem of odometer Florida explains that State law
in this proceeding. To file formally in fraud, 49 U.S.C. Chapter 327 (previously (Florida Statutes, Chapter 319)
this proceeding, participants must file 15 U.S.C. 1981 et seq.) (the Act) precludes the assignment of a motor
an original and four copies of all provides that each person transferring vehicle title by anyone other than the
comment, reply comments, and ownership of a motor vehicle must person in whose name the title was
supporting comments, If participants disclose the mileage on the vehicle's issued, unless the person is a dealer.
want each Commissioner to receive a title. The Act requires the States to Consequently, in a sale between non-
personal copy of their comments, an conform their procedures to ensure that  dealers, Florida points out that the
original plus nine copies must be filed.  the titles they issue contain odometer required addresses will be available
Comments and reply comments should  disclosure statements. Section 32705(d)  because the transferor’s address appears
be sent to the Office of the Secretary, of the Act directs NHTSA to approve on the front of the title and the
Federal Communications Commission, alternate methods of odometer transferee’s address will eventually
Washington, D.C. 20554. Comments and disclosure submitted by a State, appear in the block for “Application for
reply comments will be available for provided that those methods are Title by Purchaser.” Citing NHTSA’s
public inspection during regular consistent with the purposes of the determination (53 FR No. 151 at 29470,
business hours in the FCC Reference disclosure required by the Act. Aug. 5, 1988) that information located
Center (Room 239) of the Federal NHTSA's implementing regulation, 49 elsewhere on the title need not be
Communications Commission, 1919 M  CFR Part 580, identifies specific repeated in the disclosure statement,
Street NW., Washington, D.C. 20554. elements to be included in the odometer Florida argues that its titles.comply with
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Federal requirements related to transfers
between non-dealers.

The alternate procedures for which
Florida seeks approval apply to transfers
by or between licensed dealers. Florida
acknowledges that its titles do not make
accommodation for the address of a
dealer. Instead, the dealer is required to
include its license number in the
reassignment block appearing on the
back of the title, when effecting a
subsequent transfer. According to
Florida, the Department of Highway
Safety and Motor Vehicles (DHS)
maintains records of all licensed dealers
in the State, indexed by beth license
number and name, from which current
address information is freely available
upon request. Florida asserts that this
system is superior to the requirement of
NHTSA's regulation, because the State
records contain the latest available
address information, and because
consumers can be informed by the DHS
of avenues of relief through the State’s
consumer complaint process and its
$25,000 dealer license bond.
Accordingly, Florida concludes that the
odometer disclosure procedures it
imposes on dealers are fully consistent
with the purposes behind the Federal
odometer disclosure requirements, and
that its petition should therefore be
granted.

Notice of Preliminary Determination

On August 29, 1994, NHTSA
published a notice in the Federal
Register (59 FR 44397) preliminarily
denying Florida’s petition. NHTSA
determined that an odometer disclosure
statement that does not include the
addresses of transferors and transferees
threatens the integrity of the current
system, and that Florida’s proposed
alternative does not properly
accommodate the purposes which these
addresses serve.

NHTSA rejected the procedures
Florida would impose on transactions in
which at least one party is a dealer as
inconsistent with the purposes of the
Federal requirements. Noting that the
DHS would be unable to provide the
required address information from its
records if an out-of-state dealer were
involved in the chain of transfer on a
Florida title, NHTSA determined that
Florida's approach failed to
accommodate interstate motor vehicle
transfers. NHTSA further noted that it
would be extremely difficult to ascertain
the location of an out-of-state dealer
without any identifying information
beyond a license number from an
unknown State.

NHTSA concluded that Florida's
proposed procedures would hinder
enforcement efforts, which rely on

readily available address information for
all transferors and transferees in order to
trace the sales histories of motor
vehicles. The agency also noted that
title blocks lacking a common
information element accepted by most
States as the norm for compliance with
odometer disclosure requirements are
more likely to be questioned or rejected
in interstate transactions, thereby
hindering the flow of commerce in
motor vehicles, -

With respect to motor vehicle
transfers in which no party is a dealer,
NHTSA agreed that Florida's odometer
disclosure procedures satisfy Federal
odometer disclosure requirements.
However, NHTSA recommended that
the purchaser's address afpear in the
transfer block on the front of the title for
improved clarity.

Comments

In response to the Notice of
Preliminary Determination, The agency
received only one comment, which was
submitted by the California Department
of Motor Vehicles after the close of the
comment period. Despite its lateness,
NHTSA has considered the comment.

According to California, national title
standards developed by the American

.. Association of Motor Vehicle

Administrators and accepted by the
States set forth requirements for title
document size and contents. California
asserts that these standards and State
statutes often preclude the inclusion of
additional information on the title
document. Due to these title size
limitations, California is concerned that
mandating the address information
might reduce the space available for
dealer reassignment blocks and
therefore lead to increased paperwork in
title transfers.

As a preliminary matter, NHTSA
would point out that neither State
statutes nor association standards may
act to preclude the disclosure of
information required by Federal law.
Moreover, California fails to
acknowledge that all other States
(except Florida) have properly
accommodated the requirement for
including address information in the
odometer disclosure statement, and
many of these States’ titles include
multiple dealer reassignment blocks.
Hence, California’s concern is not
reflected in real world problems.
California has only recently begun to
conform its titling procedures with
Federal odometer requirements, and
should consult other States for guidance
in this matter.

Final Determination

The agency is in possession of no
information that would suggest that a
change in the preliminary determination
is appropriate. Accordingly, NHTSA
reaffirms its preliminary determination
and denies Florida’s petition for
approval of alternate odometer
disclosure requirements. Florida must
conform its procedures to the odometer
disclosure requirements of 49 CFR Part
580. Additicnally, the agency urges
Florida to include a block for the
purchaser’s address on the front of the
title, for improved clarity.

Issued on: November 2, 1994.

Philip R. Recht,

Chief Counsel.

[FR Doc. 94-27523 Filed 11-4-94; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 654
[Docket No. 941002-4302; I.D. 092794B]
RIN 0648-AG23

Stone Crab Fishery of the Gulf of
Mexico

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: NMF'S issues this proposed
rule to implement Amendment 5 to the
Fishery Management Plan for the Stone
Crab Fishery of the Gulf of Mexico
(FMP). This rule would establish a
temporary moratorium, ending not later
than June 30, 1998, on the Federal
registration of stone crab vessels by the
Director, Southeast Region, NMFS
(Regional Director), and would
invalidate any Federal numbers and
color codes issued by the Regional
Director after July 1, 1994, for use on
stone crab vessels and gear. In addition,
NMFS proposes changes to correct and
clarify the regulations, conform them to
current standards, and enhance
enforcement.

DATES: Written comments must be
received on or before December 19,
1994,

ADDRESSES: Comments on the proposed
rule must be sent to the Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702.
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Requests for copies of Amendment 5,
which includes a regulatory impact
review and an environmental
assessment, should be sent to the Gulf
of Mexico Fishery Management Council,
5401 W. Kennedy Boulevard, Suite 331,
Tampa, FL 336092486, FAX: 813-225—~
7015.

FOR FURTHER INFORMATION CONTACT:
Peter J. Eldridge, 813-570-5305.

SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Gulf of Mexico
Fishery Management Council (Council)
and is implemented by regulations at 50
CFR part 654 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).

The stone crab fishery managed under
the FMP is located entirely off the coast
of Florida, with the majority of harvest
from Florida’s waters, Florida has
actively managed the fishery since 1929.
The FMP was implemented in 1979,
principally to regulate the activities of
shrimp vessels registered in states other
than Florida to resolve gear conflicts
with stone crab fishermen. Other FMP
objectives included managing the stone
crab resource for optimum yield,
conserving the stocks while attaining
full utilization, establishing an effective
reporting system, and promoting
uniformity of the regulations throughout
the management area, The FMP, as
amended addressed the gear conflicts
and adopted Florida’s rules for stone
crab in the exclusive economic zone
(EEZ).

The biological condition of the stone
crab fishery is stable, with landings of
claws averaging about 3 million Ib (1.36
million kg) annually. During the early
development of the fishery, annual
landings increased as fishing effort
increased; however, landings since 1985
have not increased while fishing effort
has doubled. The fishery currently has
more participants and stone crab traps
than are necessary to harvest efficiently
the optimum yield. :

Florida is considering a moratorium
on the issuance of State permits for the
stone crab fishery while alternatives for
a possible effort limitation or controlled
access system are considered. The
current regulations provide for the
issuance by the Regional Director of
Federal numbers and color codes for
stone crab fishing in the EEZ when an
applicant is unable to obtain a State
permit. However, the Regional Director
has not issued any Federal numbers/
color codes under the current
regulations. Amendment 5 would place
a temporary moratorium ending not
later than June 30, 1998, on the issuance
by the Regional Director of Federal
numbers and color codes for use on

stone crab vessels and gear, and would
invalidate any permits issued between
July 1, 1994, and the effective date of
the regulations implementing
Amendment 5. This moratorium would
end no later than June 30, 1998, and
would discourage speculative entry into
the fishery while potential effort or
access controls are considered by the
industry, Florida, and the Council.

NMFS published notification of the
proposed moratorium on July 1, 1994
(59 FR 33947), which advised fishermen
that, if Amendment 5 is approved and
implemented, any Federal numbers/
color codes issued between July 1, 1994,
and the effective date of the
implementing regulations would no
longer be valid.

During the#year moratorium period,
it is reasonably expected that the
Council will propose further
management measures that would revise
the provisions for the issuance of
Federal numbers/color codes.
Accordingly, NMFS proposes to remove
the current provisions regarding Federal
issuance of numbers/color codes at this
time rather than suspend their
effectiveness for the 4-year period. If
needed, any such provisions will be
implemented by a subsequent
rulemaking to be effective when the
moratorium actually expires.

Additional Measures in Amendment 5

Amendment 5 proposes a procedure
whereby the Florida Marine Fisheries
Commission (FMFC) may request the
Regional Director to implement in the
EEZ by regulatory amendment, with the
Council’s review and concyrrence,
modification to certain gear and harvest
limitations applicable to State waters
that were proposed by the FMFC and
approved by the Florida Governor and
Cabinet. The regulatory amendment
process requires publication of a
proposed rule in the Federal Register, a
public comment period, and, if the rule
is approved, publication of a final rule
in the Federal Register. The specific
steps of the regulatory amendment
procedure under the enhanced
cooperative management system
proposed in Amendment 5 are
contained on pages 8-10 of the
amendment.

Under Amendment 5, the Council
FMFC, and NMFS would adopt a
protocol that describes the roles and
positions of the Federal and State
governments in the management of the
stone crab fishery. The provisions of the
protocol would be as follows:

1. The Council and NMFS
acknowledge that the fishery is a State
fishery (which extends into the EEZ) in
terms of current participants in the

directed fishery, major nursery, fishing,
and landing areas, and historical
regulation; and it is a fishery requiring
cooperative State/Federal efforts for
effective management through an FMP.

2. The Council and NMFS
acknowledge that the State is managing
and will continue to manage the
resource to protect and increase the
long-term yields and prevent depletion
of the stone crab stocks and that the
State Administrative Procedure Act and
rule implementation procedures,
including final approval of the rules by
Governor and Cabinet, provide ample
and fair opportunity for all persons to
participate in the rulemaking procedure.

3. The FMFC acknowledges that rules
proposed for implementation under this
amendment must be consistent with the
management objectives of the FMP, the
national standards, other provisions of
the Magnuson Act, and other applicable
Federal law. Federal rules will be
implemented in accordance with
regulatory amendment procedures.

?ﬁ?&mdl and PR{FS agree that,
for any of therules defined within this
amendment, the State may propose the
rule directly to NMFS, concurrently
informing the Council of the nature of -
the rule, and that NMFS will implement
the rule within the EEZ, provided it is
consistent under pratocol number 3, If
the Council informs NMFS of its
concern that the rule may be
inconsistent with'the FMP and Federal
law (protocol number 3), NMFS will not
implement the rule until the Council,
FMFC, and NMFS, or their
representatives, meet and resolve the
issue.

5. The State will have the
responsibility for collecting and
developing the information upon which
to base the fishing rules, with assistance
by NMFS, as needed, and will
cooperatively share the responsibility
for enforcement with the Federal
agencies. 3

6. The FMFC will provide NMFS and
the Council written explanations of its
decisions related to each of the rules
(including a statement of the problem
that the rulemaking addresses, how the
rule will solve the problem, and how
interested parties were involved in the
rulemaking), summaries of public
comments, biological, economic and
social analyses of the impacts of the
proposed rule and alternatives, and
such other information that is relevant

7. The rules will apply to the
management area (the EEZ off the west
coast of Florida and off the south side
of the Florida Keys).

8. NMFS agrees that its staff will
prepare the proposed (and final) Federal
rule. The Council agrees that its staff,
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with assistance by the staffs of FMFC
and NMFS, will prepare the
environmental assessment, regulatory
impact review, and/or other documents
required in support of the rule.

The Council believes that using a
regulatory amendment procedure under
the protocol would provide more
flexible, responsive, and cost-effective
management of the stone crab fishery.
The following rules or regulatory
changes could be implemented under
the protocol: Limiting the number of-
traps that may be fished by each vessel;
the construction characteristicgof traps;
gear and vessel identification
requirements; gear that may be used or
prohibited in a directed fishery; bycatch
levels in non-directed fisheries; seasons;
soak/removal periods and requirements
for traps; use, possession and handling
of stone crabs aboard vessels; and
minimum legal sizes.

Concomitant with the proposed
regulatory amendment procedure,
Amendment 5 proposes to add to the
objectives of the FMP the following:
“Provide for a more flexible
management system that minimizes
regulatory delay to assure more
effective, cooperative state and federal
management of the fishery.”

These additional measures in
Amendment 5§ do not require
implementing regulations.

Additional background and rationale
for the measures discussed above are
contained in Amendment 5, the
availability of which was announced in
the Federal Register on September 30,
1994 (59 FR 49908).

Additional Measures Proposed by

In a significant number of sections,
the stone crab regulations do not
conform to current standards applicable
to other federally managed fisheries in
the Gulf of Mexico and off the southern
Atlantic states. Accordingly, NMFS
proposes to revise the entire part 654.
The substantive changes proposed by
NMFS are discussed below.

The purpose and scope section,
§654.1, would be revised to clarify the
geographical scope of the regulations.

In § 654.2, unused definitions would
be removed and the address of the
Director, Southeast Region, NMFS,
would be corrected.

The vessel and gear identification
requirements, currently in § 654.4, are
essentially identical to Florida's
requirements. Since all required
identification markings would be issued
by Florida, separate Federal vessel and
gear identification requirements would
no longer be necessary. Accordingly,

this rule would refer to pertinent rules
of Florida for such requirements.

In § 654.7, the prohibitions would be
restated and prohibitions would be
added: (1) On using fishing gear in a
manner to obstruct fishing or damage
vessels and gear; (2) on making a false
statement to an authorized officer; and
(3) regarding interference with an
investigation, search, seizure, or
disposition of seized property in
connection with enforcement of the
Magnuson Act.

For uniformity and clarity, NMFS
proposes to restate the seasonal trawl
closures in the area off the southwestern
coast of Florida and in the shrimp/stone
crab separation zones in terms of
“trawling.” Currently the regulations at
§ 654.23 state these closures in terms of
“trawl gear” and *fish(ing) for shrimp.”
For the southwestern Florida closure,
the change in terminology is not
substantive. For the shrimp/stone crab
separation zones, the change would ease
a restriction, in that fishing for shrimp
by traps would not be prohibited in the
zones/times in which fishing for shrimp
is currently prohibited. In terms of gear
separation, which is the purpose of the
shrimp/stone crab separation zones,
fixed gear and trawling would continue
to be separated. In addition, the
description of the area of the
southwestern Florida seasonal trawl
closure, and its depiction currently in
figure 1, would be clarified to describe
and show only the area that is in the
EEZ.

The current regulations at
§654.23(b)(2) prohibit intentional/
willful interference with fishing or
obstruction or damage of a fishing vessel
or fishing gear. The placement of this
prohibition in the paragraph dealing
with the shrimp/stone crab separation
zones creates an inference that it applies
only in such zones. However, the rules
that originally implemented the
prohibition stated that it applied “in the
FCZ" (49 FR 30713, August 1, 1984).
The former FCZ (fisheries conservation
zone) is now the EEZ. Because such
interference, obstruction, or damage is
reprehensible wherever it occurs, NMFS
proposes to clarify that these acts are
prohibited throughout the management
area. The inclusion of the phrase “with
intent to’" and the word “willfully” in
the current language regarding these
acts significantly reduces their
effectiveness—proof of intent or
willfulness is difficult. To enhance
enforceability, NMFS proposes to
remove “with intent to” and “willfully"
and substitute “knowingly” in each
case. Proof of a violation would then
hinge on the placement, or use of
articles or gear that cause obstruction or

damage, if such placement or use was
other than by accident.

The procedures for creation or
modification of the shrimp/stone crab
separation zones to prevent gear
conflicts, currently at § 654.24 would be
removed. These procedures apply to
Florida regulatory agencies, the Council,
and NMFS and are contained in the
FMP. However, they are not regulatory
in nature; that is, they do not control the
behavior of fishermen. Therefore, their
inclusion in the regulations is not
necessary.

Classification

Section 304(a}(1)(D) of the Magnuson
Act requires NMFS to publish
regulations proposed by a council
within 15 days of receipt of an
amendment and regulations. At this
time, NMFS has not determined that
Amendment 5 is consistent with the
national standards, other provisions of
the Magnuson Act, and other applicable
laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This action has been determined to be
not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The proposed moratorium on Federal
registration of stone crab vessels
operating in the EEZ would not: (1)
Reduce the number of current
participants in the fishery, harvest
levels, or annual gross revenues of
participants; (2) affect production or
compliance costs of participants; (3)
require capital investment to comply
with the rule; or (4) require a current
participant to cease business. As a
result, a regulatory flexibility analysis
was not prepared.

List of Subjects in 50 CFR Part 654

Fisheries, Fishing.
Dated: October 28, 1994.
Charles Karnella,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries.

For the reasons set out in the
preamble, 50 CFR part 654 is proposed
to be revised to read as follows:
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PART 654—STONE CRAB FISHERY OF
THE GULF OF MEXICO

Subpart A—General Measures

Sec.

654.1
654.2
654.3

Purpose and scope.

Definitions.

Relalion to other laws.

654.4 Permits and fees. [Reserved]

654.5 Recordkeeping and reporting.
[Reserved]

654.6 Vessel and gear identification,

654.7 Prohibitions.

654.8 Facilitation of enforcement,

654.9 Penalties.

Subpart B—Management Measures

654.20 Seasons.

654.21 Harvest limitations.

654.22 Cear restrictions.

654.23 Southwest Florida seasonal trawl

closure.

654.24 Shrimp/stone crab separation zones.

654.25 Prevention of gear conflicts.

654.26 Specifically authorized activities.

Appendix A to part 654—Figures
Authority: 18 U.S.C. 1801 et seq.

Subpart A—General Measures

§654.1 Purpose and scope.

(a) The purpose of this part is to
implement the Fishery Management
Plan for the. Stone Crab Fishery of the
Gulf of Mexico, prepared by the Gulf of
Mexico Fishery Management Council
under the Magnuson Act.

(b) This part governs conservation and
management of stone crab and restricts
the trawl] fishery in the management
area.

-(c} “EEZ" in this part 654 refers to the
EEZ in the management area, unless the
context clearly indicates otherwise.

§654.2 Definitions.

In addition to the definitions in the
Magnuson Act and in §620.2 of this
chapter, the terms used in this part have
the following meanings:

Management area means the EEZ off -
the west coast of Florida and off the
south side of the Florida Keys.

Regional Director means the Director,
Southeast Region, NMFS, 9721
Executive Center Drive N., St.
Petersburg, FL 33702, telephone: 813—
570-5301; or a designee.

Stone crab means Menippe
mercenaria, M. adina, or the hybrid, M.
adina X M. mercenaria, or a part
thereof.

§654.3 Relation to other laws.

(a) The relation of this part te other
laws is set forth in § 620.3 of this
chapter and paragraphs (b} and (c) of
this section.

(b) The regulations in this part are
intended to be compatible with, and do
not supersede, similar regulations in

effect for the Everglades National Park
(36 CFR 7.45).

(c) The regulaticns in this part are
intended to be compatible with similar
regulations and statutes in effect in
Florida’s waters.

§654.4 Permits and fees. [Reserved]

§654.5 Recordkeeping and reporting.
[Reserved]

§654.6 Vessel and gear identification.

(a) An owner or operator of a vessel
that is used to harvest stone crabs by
traps in the management area must
comply with the vessel and gear
identification requirements applicable
to the harvesting of stone crabs by traps
in Florida’s waters, as specified in Rule
16N—8.001 and Rule 46-13.002(2) (e)
and (f), Florida Administrative Code.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from the Florida Marine
Fisheries Commission, 2540 Executive
Center Circle, West, Suite 1086,
Tallahassee, FL 32301; telephone 904—
487-0554. Copies may be inspected at
the Southeast Regional Office, NMFS,
9721 Executive Center Drive N., St.
Petersburg, FL 33702, or the Office of
the Federal Register, 800 North Capitol
Street, NW., room 700, Washington, DC
20002. d

{b) A stone crab trap or buoy in the
EEZ that is not in compliance with the
gear identification requirements
specified in paragraph (a) above is
illegal. Such trap or buoy, and any
connecting lines, will be considered
unclaimed or abandoned property and
may be disposed of in any manner
considered appropriate by.the Secretary
or an authorized officer. An owner of
such trap or buoy remains subject to
appropriate civil penalties. A stone crab
trap will be presumed to be the property
of the most recently documented owner.

§654.7 Prohibitions.

In addition to the general prohibitions
specified in § 620.7 of this chapter, it is
unlawful for any person todo any of the
following:

(a) Falsify or fail to display and
maintain vessel and gear identification,
as required by § 654.6(a).

(b) Possess a stone crab in the
management area during the period
specified in § 654.20(a).

(c) Possess a stone crab trap in the
management area during the period
specified in § 654.20(c).

(d) Remove from a stone crab in or
from the management area, or possess in
the management area, a claw that is less

than the minimum size limit specified
in §654.21(a).

(e} Fail to return immediately to the
water unharmed an egg-bearing stone
crab, or strip eggs from or otherwise
molest an egg-bearing stone crab; as
specified in § 654.21(b).

(f) Hold a stone crab in or from the
management area aboard a vessel other
than as specified in §654.21(c).

(g) Use or possess in the management
area a stone crab trap that does not have
a biodegradable panel, as specified in
§ 654.22(a).

(h) Pu} or tend a stone crab trap in
the management area other than during
daylight hours, as specified in
§654.22(b).

{i) Willfully tend, open, pull, or
otherwise molest another fisherman’s
trap, buoy, or line in the management
area, as specified in § 654.22(c).

(j) Trawl in a closed area or during a
closed season, as specified in §§ 654.23
or 654.24, or as may be xmplemented
under § 654.25(b).

(k) Place a stone crab trap in a closed
area or during a closed season, as

. specified in § 654.24, or as may be

implemented under § 654.25(b).

(1) Interfere with fishing or obstruct or
damage fishing gear or the fishing vesse!
of another, as specified in § 654.25(a).

(m) Make any false statement, oral or
written, to an authorized officer
concerning the taking, catching,
harvesting, landing, purchase, sale,
possession, or transfer of stone crab.

(n) Interfere with, obstruct, delay, or
prevent by any means an investigation,
search, seizure, or disposition of seized
